PASADENA UNIFIED SCHOOL DISTRICT
FACILITIES AND CAPITAL PROJECTS
COMMITTEE MEETING
NOTICE AND AGENDA
REVISED
April 19, 2018
3:30 PM
ROOM 229
351 S. HUDSON AVENUE
PASADENA, CA 91101
A.

CALL TO ORDER

B.

PUBLIC COMMENT

C.

ACTION ITEMS

Approval of March 15, 2018 meeting minutes.
D.

ITEMS FOR DISCUSSION AND POSSIBLE RECOMMENDATION

1.
2.
3.
4.

Prop 39 offer for Odyssey South
PFMG Energy Solar Agreement with PUSD.
MOU for the purchase and installation of a Muir restroom
Board Response to the Citizens Oversight Committee’s annual report; presented at the February
22, 2018 Board of Education meeting.
5. Facilities Department & Maintenance & Operations staff percentages.
6. Outward Bound Adventures Memorandum of Understanding for the use of facilities at John
Muir HS
E.

FOR INFORMATIONAL PURPOSES ONLY
1.
2.
3.

F.

The construction projects status report for the month of April.(For previous project status reports and
construction meeting minutes can be found on the web at www.pusd.us/page/6819)
Comparison between the cost of using consultants and a CM company.
Approved Measure TT Priority Projects budget reports.

BOARD REPORTS: DISCUSSION/ACTION

Board Report No.
1288-F

Board Report Topic
APPROVAL FOR THE SCOPE OF WORK AT JACKSON ELEMENTARY PORTABLE PROJECT WITH WLC ARCHITECTS

1289-F

APPROVAL TO INCREASE CONTRACT PAA 79-4 WITH FLEWELLING & MOODY ARCHITECTS FOR THE NORMA
COOMBS ELEMENTARY SCHOOL NEW CLASSROOM AND ADMINISTRATION BUILDINGS PROJECT
APPROVAL OF CHANGE ORDER NO. 11 WITH G2K CONSTRUCTION FOR THE WASHINGTON ACCELERATED
ELEMENTARY SCHOOL– NEW CONSTRUCTION/ CAMPUS ENRICHMENT PROJECT
APPROVAL TO INCREASE CONTRACT WITH PBWS ARCHITECTS FOR THE SIERRA MADRE UPPER CAMPUS
IMPROVEMENTS PROJECT
APPROVAL OF CHANGE ORDER NO. 3 WITH PINNER CONSTRUCTION FOR THE BLAIR IB MAGNET SCHOOL
MODERNIZATION PROJECT
APPROVAL OF CHANGE ORDER NO.1 WITH THE NAZERIAN GROUP PUSD BID 07-15/16 FOR THE JOHN MUIR
HIGH SCHOOL BLACK BOX THEATRE AND ACCEPT THE PROJECT AS COMPLETE
APPROVAL OF CONTRACT INCREASE WITH THE RMA GROUP FOR TESTING AND INSPECTION AT JOHN MUIR
SCHOOL MODERNIZATION PROJECT
APPROVAL OF CONTRACT INCREASE WITH THE RMA GROUP FOR TESTING AND INSPECTION AT PASADENA
HIGH SCHOOL MODERNIZATION-PHASE I GYMNASIUM AND LOCKER ROOM BUILDINGS PROJECT
APPROVAL OF AMENDMENT NO. 6 TO PROJECT ASSIGNMENT AGREEMENT 74-3 (PAA 74-3) TO INCREASE
CONTRACT WITH WLC ARCHITECTS, INC. FOR ADDITIONAL CONSTRUCTION DESIGN SERVICES FOR THE JOHN
MUIR HIGH SCHOOL MODERNIZATION PROJECT
APPROVAL TO ACCEPT AND APPROVE THE OUTWARD BOUND ADVENTURES MEMORANDUM OF
UNDERSTANDING “MOU” FOR THE USE OF FACILITIES AT THE JOHN MUIR SCHOOL SITE FOR A PERIOD OF
TWENTY-FOUR MONTHS

1290-F
1291-F
1292-F
1293-F
1294-F
1295-F
1296-F

1297-F

G.
H.

FUTURE AGENDA ITEMS
ADJOURNMENT

Agenda Item D.1

From: Lauren O’Neill <laureno@ocsmail.org>
Date: Wed, Apr 11, 2018 at 9:13 AM
Subject: Follow Up to yesterdays meeting
To: Nelson Cayabyab <cayabyab.nelson@pusd.us>, Jessica Frazier
<frazier.jessica@pusd.us>

Hi Nelson and JessicaThanks again for taking the time to meet with us yesterday in the effort to reach an
agreement for facilities. In order to meet the MOU deadline of April 26th would it be
beneficial for both attorney's to discuss our revised ground lease agreement for OCS
South? Can we get confirmation by the end of this week on whether or not these items
are acceptable and or resolvable?
Below are some of the items we discussed yesterday for the district to consider.
As discussed in our meeting, the following deal points are absolutely required in order to
allow Odyssey to move forward in our discussion with lenders to build a facility
on District land, as financing is contingent on the length of the lease, and Odyssey is
very simply not able to afford the debt service on the proposal without these deal
points. Again, to be clear, if the following four points are not part of our agreement with
the District, Odyssey will not be able to afford the agreement and will not be able to
move forward on the in-lieu, long-term deal we have been discussing.
1. Odyssey needs to be able to assign the ground leases on both Washington and
Audubon to a supporting organization, who will do the improvements and lease the
facilities back to Odyssey, to allow the school to qualify for facility funding options from
the state such as SB 740.
Ans: Leasing this for forty years is not a doable option for the district. District can craft
the language for a first ten years and revisited every five years thereafter (staff
recommendation).
2. The payment by Odyssey to the District for the ground leases would be $1,000
annually, so that Odyssey can afford to pay for site improvements that would increase
the value of District-owned property. We understand your attorney told you that ground
leases “always” charge more – I have checked with our attorney, and this is simply not
true. There are a number of examples of cases where a school district did a ground
lease for a de minimus amount per year or no cost at all, in exchange for the charter
school taking on the financial burden of building the facilities.
Ans: District needs to stick with 2% of the entity’s operational cost; this is standard in
the industry. Yes it will increase the value of the district but for forty years the district is
only getting $1,000 annually, at the end of the forty year lease the buildings will not be
worth much (staff recommendation).

3.The Facilities Use Agreement for the existing portables for OCS South, and the
amendment to the long-term lease for the Audubon site, would provide for a payment
of 1% of principal apportionment revenue of the students accommodated in those
facilities, so that Odyssey can afford to pay for site improvements that would increase
the value of District-owned property. To be clear, Odyssey is not able to afford to pay
the District anything more than this – and certainly not market rate, or 2% -- if it is going
to be able to afford to do the necessary improvements.
Ans: District will stick to the 2% of their operational budget and the land lease fee. We
have been trying to work with Odyssey on this for the last month or so and each time we
meet their situation changes.
4. The ability to use non-prevailing wage for construction projects
This deal would be a win-win for us as a school and for the District. Please be
reminded that although we are a charter school, we are a PUSD charter school and are
truly trying to partner with the District in a way that is least disruptive to the District’s
short- and long-term facilities planning. This deal would mean we would not have
to submit a Prop. 39 request to the District every year, and the District would not have to
allocate Prop. 39 facilities in existing District school sites to OCS South every year. This
will save both time and money for legal, save the District a large amount of money in
construction, save the District the political headache of OCS South co-locating with
existing District programs, and increase the value of the Washington Elementary site in
the long term. In addition, if it is forced to pursue Prop. 39 year after year, OCS South
will be forced to recruit more in-District students moving forward, instead of maintaining
its current percentages of in-District vs. out of District students, which will have an
impact on the District’s long-term financial planning.
Please understand that we cannot agree to an extension to the MOU and hope that we
can reach an agreement on the leases. We have already allowed for extensions of
the Prop. 39 deadlines as we have discussed in-lieu agreements from October to date.
As you are now communicating that the cost to Odyssey for this in-lieu proposal is likely
going to be unacceptable, unless the four deal points above are agreed to, we must
immediately move forward with Prop. 39 and cannot delay any further.
Ans: The new facility as discussed yesterday with Odyssey (at the Washington Child
Care Center, district will arrange to bring in three additional portables, determine the
work necessary for the path of travel, look into an installation of a shade structure and
minimal upgrade to the existing portables that are to remain) cannot be ready even if we
start the timeline for construction today. Both entities were trying to work out an
agreement to accept the Washington site for several weeks now and caused the delay
of work. There are no other options for Odyssey to be temporary housed until the
construction is done.
Thanks again for all your time and energy!

District’s Recommendation for moving forward with Odyssey’s South Request at the
Washington CC Site:
1) Move forward in getting the addition of the three portables from the Washington
ACC site to the Washington CC site.
2) Move forward with the design of the above to include the path of travel, a fence
around the perimeter with a gate to provide access to the green field and
playground on the Washington ACC and MS side (co-share the field and
playground facilities).
3) Look into providing a shade structure at the Odyssey South facility so that staff
and students can have a structure to serve their daily lunches and also provide
an exterior assembly area.
4) Upgrade the other existing site structures to meet current classroom code
requirements.
5) Not to pursue the land-lease deal until Odyssey can provide an acceptable
business plan for the construction of a new building at their current location
(Audoban) and/or assist in the construction of the Odyssey South Washington
CC location.
6) District to pursue funding for the construction of items #1 to #4 mentioned above
so that the Odyssey South site can be for Odyssey’s use as per approved
BR 62-B.
7) If this is approved: Staff will start the process of estimating the cost for the district
for the upgrade and repairs, etc.
See the proposed site plan below:
Lauren
Lauren O'Neill, Executive Director

Odyssey Charter School

725 West Altadena Drive
Altadena, CA 91001
(V) 626|229|0993
(F) 626|345|0704
www.odysseycharterschool.org

Agenda Item D.2

SOLAR ENERGY POWER PURCHASE AGREEMENT
THIS POWER PURCHASE AGREEMENT (this “PPA” or “Agreement”) is dated
effective as of March 5, 2018 (the “Effective Date”), by and between PFMG Solar PUSD, LLC,
a Delaware limited liability company, its successors and assigns (“Provider”), and Pasadena
Unified School District, a public school district organized and existing under the laws of
California (“Host”). Provider and Host are sometimes hereinafter referred to individually as a
“Party” and collectively as the “Parties.”
RECITALS
WHEREAS, Host desires to implement solar energy systems (each, a “System” and
collectively the “Systems”) on a specified number of its properties (each System, located on each
such property, a “Project” and collectively, the “Projects”);
WHEREAS, California Government Code §§ 4217.10 et seq. authorizes Host to enter
into agreements, contracts and related facility leases with private sector entities for developing
energy conservation and production projects;
WHEREAS, Host and Provider are entering into that certain Solar Site Easement
Agreement (the “Easement Agreement”, which is incorporated herein by this reference),
pursuant to which Host agrees to grant certain exclusive and non-exclusive easements to
Provider on and over a portion of a specified number of Host’s properties (with respect to each
Project and as described in each relevant Easement Agreement, the “Property”) more particularly
described in EXHIBIT A attached hereto as updated from time to time;
WHEREAS, Provider and its affiliates intend to install, finance, own and operate one or
more Systems on each Property as described in EXHIBIT B and defined in Section 1.1 below;
and
WHEREAS, Provider desires to deliver and sell to Host, and Host desires to receive and
purchase from Provider, all of the Energy Output generated by each System during the Term in
accordance with the terms and conditions of this Agreement;
NOW THEREFORE, for good and valuable consideration, the sufficiency and receipt
of which is hereby acknowledged, the Parties agree as follows:
Article I
DEFINED TERMS; RULES OF INTERPRETATION; RIGHT TO REQUEST
SEPARATE POWER PURCHASE AGREEMENTS
1.1
Defined Terms. The definitions provided below and elsewhere in this
Agreement will apply to the capitalized terms used in this Agreement:
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Pasadena Unified School District

“Affiliate” means, with respect to any entity, any other entity that, directly or indirectly,
through one or more intermediaries, controls, or is controlled by, or is under common control
with, such entity.
“Annual Degradation Factor” shall mean the annual degradation factor of the Systems
as set forth in EXHIBIT D.
“Applicable Law” means, with respect to any Governmental Authority, any
constitutional provision, law, statute, rule, regulation, ordinance, treaty, order, decree,
judgment, decision, certificate, holding, injunction, registration, license, franchise, permit,
authorization, guideline, Governmental Approval, consent or requirement of such
Governmental Authority, enforceable at law or in equity, along with the interpretation and
administration thereof by any Governmental Authority.
“Bankrupt” means that a Party or other entity (as applicable): (i) is dissolved (other
than pursuant to a consolidation, amalgamation or merger); (ii) becomes insolvent or is unable
to pay its debts or fails (or admits in writing its inability) generally to pay its debts as they
become due; (iii) makes a general assignment, arrangement or composition with or for the
benefit of its creditors; (iv) has instituted against it a proceeding seeking a judgment of
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditor’s rights, or a petition is presented for its winding-up,
reorganization or liquidation, which proceeding or petition is not dismissed, stayed or vacated
within 30 days thereafter; (v) commences a voluntary proceeding seeking a judgment of
insolvency or bankruptcy or any other relief under any bankruptcy or insolvency law or other
similar law affecting creditors’ rights; (vi) seeks or consents to the appointment of an
administrator, provisional liquidator, conservator, receiver, trustee, custodian or other similar
official for it or for all or substantially all of its assets; (vii) has a secured party take possession
of all or substantially all of its assets, or has a distress, execution, attachment, sequestration or
other legal process levied, enforced or sued on or against all or substantially all of its assets;
(viii) causes or is subject to any event with respect to which, under the Applicable Laws of any
jurisdiction, has an analogous effect to any of the events specified in clauses (i) to
(vii) inclusive; or (ix) takes any action in furtherance of, or indicating its consent to, approval
of, or acquiescence in, any of the foregoing acts.
“Bankruptcy Code” means the United States Bankruptcy Code.
“Business Day” means any day except a Saturday, Sunday, or a Federal Reserve Bank
holiday. For purposes of this Agreement, “Business Day” shall also mean any day other than a
school holiday on which the Host’s business office is closed. If the time for performing an
obligation under this Agreement expires on a day that is not a Business Day, the time shall be
extended until that time on the next Business Day.
“Capital Provider(s)” shall mean any and all individuals or entities or successors in
interest thereof, providing capital or extending credit to Provider or an Affiliate of Provider
with respect to the System(s), or investing equity in Provider or an Affiliate of Provider in a
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manner that will provide certain tax benefits from the System(s) to such individual or entity or
successor in interest; (i) for the construction, term or permanent financing of the Projects; (ii)
for working capital or other ordinary business requirement of the Projects (including but not
limited to the maintenance, repair, replacement or improvement of a Project); (iii) for any
development financing, bridge financing, credit enhancement or interest rate protection in
connection with the Projects; (iv) for the ownership and operation of the Projects; or (v) for the
purchase of the Projects and related rights and obligations of Provider.
“Commercial Operation” means that a System (i) has been completely installed and
commissioned, including, but not limited to, the process of starting up and testing of all
components, (ii) has been synchronized and is interconnected with the electrical utility grid
pursuant to written authorization by the Utility, (iii) has completed Acceptance Testing, defined
herein, and (iv) is capable of producing Energy Output.
“Commercial Operation Date” means the first day on which 1) a System reaches
Commercial Operation, 2) is certified in writing by Provider to Host, and 3) begins production
of Energy Output.
“Contract Year” means the consecutive 12 month period commencing on the
Commercial Operation Date of the last System in the Project Portfolio.
“CP Cutoff Date” shall have the meaning ascribed to such term in Section 2.3.
“Defaulting Party” shall have the meaning ascribed to such term in Section 9.1.
“Delivery Point(s)” means the agreed location or locations where Energy is to be
delivered and received under this Agreement, as specified in the final as-built plans and
specifications of each System.
“Dispute” means any and all claims or disputes arising out of or relating to this PPA or
any Easement Agreement, or the breach hereof or thereof.
“Early Termination Date” shall have the meaning ascribed to such term in Section 9.2.
“Easement Agreement” shall have the meaning ascribed to such term in the Recitals.
“Energy” means electric energy (three-phase, 60-cycle alternating current, expressed in
kilowatt-hours).
“Energy Output” means the amount of Energy generated by a System and delivered to
Host at the applicable Delivery Point, as metered in whole kilowatt-hours (kWh) at the
Metering Devices. Subject to Article VII, all Energy Output delivered to Host at the relevant
Delivery Point shall be equal to the energy measured at the Metering Devices.
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“Energy Payment Rate” shall have the meaning ascribed to such term in Section 3.2
and EXHIBIT C.
“Energy Shortfall Credit” shall have the meaning ascribed to such term in EXHIBIT E.
“Environmental Financial Attributes” means each of the following financial rebates
and incentives that is in effect as of the Effective Date or may come into effect in the future: (i)
all monetary incentives and rebates, incentive tax credits or other tax benefits and accelerated
depreciation (collectively, “allowances”), howsoever named or referred to, with respect to any
and all fuel, emissions, air quality, or other environmental characteristics, resulting from the use
of solar generation or the avoidance of the emission of any gas, chemical or other substance into
the air, soil or water attributable to the sale of Energy generated by a System; and (ii) all
reporting rights with respect to such allowances. Environmental Financial Attributes, however,
do not include Renewable Energy Credits, which are defined separately below.
“Estimated Annual Production” shall mean the expected Energy Output for each
Contract Year as set forth in EXHIBIT D.
“Event of Default” shall have the meaning ascribed to such term in Section 9.1.
“Exercise Notice” shall have the meaning ascribed to such term in Section 13.7(a).
“Exercise Period” shall have the meaning ascribed to such term in Section 13.7(a).
“Extension Term” shall have the meaning ascribed to such term in Section 2.1(b).
“Fair Market Value” means the value of the System(s) as determined by the mutual
agreement of Host and Provider. If Host and Provider cannot mutually agree to a Fair Market
Value, then the Parties shall select an independent appraiser with experience and expertise in
the solar photovoltaic industry in California to value such equipment. Such appraiser shall act
reasonably and in good faith to determine the fair market value of the Projects as if the Projects
were operational for the entire useful life thereof and shall set forth such determination in a
written opinion delivered to the Parties. The valuation made by the appraiser shall be binding
on the Parties in the absence of fraud or manifest error. The costs of the appraiser shall be
borne by the Parties equally. If the Parties are unable to agree on the selection of an appraiser,
such appraiser shall be selected by random lot from two firms proposed by each Party.
“FERC” shall mean the United States Federal Energy Regulatory Commission, or any
successor agency.
“Force Majeure” means any event or circumstance that prevents the affected Party from
performing its obligations in accordance with this Agreement, if such act or event is beyond the
control, and not the result of the conduct, of the affected Party and such Party had been unable
to overcome such act or event with the exercise of due diligence (including the expenditure of
reasonable sums). Subject to the foregoing conditions, Force Majeure shall include without
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limitation the following acts or events: (i) natural phenomena, such as storms, hurricanes,
floods, lightning, volcanic eruptions and earthquakes; (ii) explosions or fires arising from
lightning or other causes unrelated to the acts or omissions of the Party seeking to be excused
from performance; (iii) acts of war or public disorders, civil disturbances or riots, insurrection,
sabotage, epidemic, terrorist acts, or rebellion; (iv) action by a Governmental Authority
resulting in a moratorium on the activities related to this Agreement; and (v) the inability of one
of the Parties, despite its reasonable efforts, to obtain, in a timely manner, any Permit necessary
to enable the affected Party to fulfill its obligations in accordance with this Agreement,
provided that the delay or non-obtaining of such Permit is not attributable to the Party in
question and that such Party has exercised its reasonable efforts to obtain such Permit. Force
Majeure will not be based on (i) Host’s inability to use Energy purchased hereunder,
(ii) Provider’s ability to sell Energy at a price greater than the price of Energy under this
Agreement, or (iii) Host’s voluntary or involuntary shutting down or closing of the school
facilities located at the Property. Economic hardship of either Party shall not constitute Force
Majeure.
“Governmental Authority” means any domestic governmental or regulatory authority,
agency, court, commission or other regulatory entity. For purposes of this Agreement, the Host
is not a Governmental Authority.
“Governmental Charges” means all applicable federal, state and local taxes (other than
taxes based on income or net worth), governmental charges, emission allowance costs, duties,
tariffs, levies, licenses, fees, permits, assessments, adders or surcharges (including public
purposes charges and low income bill payment assistance charges), imposed or authorized by a
Governmental Authority, utility, transmission and distribution provider or other similar entity,
on or with respect to the Energy or this Agreement.
“Guaranteed Minimum Production” shall have the meaning ascribed to such term
in EXHIBIT E.
“Host Termination Payment” means all amounts due and payable by the Host to
Provider pursuant to Section 9.5.“Indemnity Claims” means all losses, liabilities, damages,
costs, expenses and attorneys’ fees, whether incurred by settlement or otherwise.
“Independent Appraiser” means an individual who is a member of a national
accounting, engineering or energy consulting firm qualified by education, experience and
training to determine the value of solar generating facilities of the size and age and with the
operational characteristics of the Projects. Except as may be otherwise agreed by the Parties,
the Independent Appraiser shall not be (or within three years before his appointment have been)
a director, officer or an employee of, or directly or indirectly retained as consultant or adviser
to, Provider or any Affiliate of Provider or Host.
“Initial Term” shall have the meaning ascribed to such term in Section 2.1(a).
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“Late Payment Interest Rate” means, for any date, the lesser of (i) twelve percent
(12%) per annum and (ii) the maximum rate permitted by Applicable Law.
“Metering Device” means, with respect to a System, the revenue-grade meter or meter,
and related equipment, used to measure, record, register and transmit information regarding the
Energy generated by such System and delivered to the relevant Delivery Point. Such meter shall
measure and log the following four parameters on a 15-minute average basis: (1) actual AC
electricity production of the System (in kWh); (2) solar insolation measured in the global
horizontal irradiation (GHI) in W/m2; (3) ambient air temperature (in °C); and (4) wind speed
(in m/s).
“Nameplate Capacity” means the maximum rated output of a solar photovoltaic module
under the specific conditions designated by the manufacturer as indicated on a nameplate
physically attached to the solar photovoltaic module.
“Non-Defaulting Party” shall have the meaning ascribed to such term in Section 9.2.
“Notices” shall have the meaning ascribed to such term in Section 16.1.
“Permit” means any authorization, license, permit, certificate of authority, approval,
registration, franchise, clearance or similar consent granted or issued by any Governmental
Authority.
“Person” means an individual, general or limited partnership, corporation, municipal
corporation, business trust, joint stock company, trust, unincorporated association, joint venture,
Governmental Authority, limited liability company, or any other entity of whatever nature.
“Preliminary Determination” shall have the meaning ascribed to such term in Section
13.5.
“Project” shall have the meaning ascribed to such term in the recitals.
“Project Portfolio” means, collectively, all of the Systems that achieve Commercial
Operation.
“Property” shall have the meaning ascribed to such term in the recitals.
“Purchase Price” shall have the meaning ascribed to such term in Section 13.2.
“Qualifying Facility” is a generating facility which meets the requirements for
Qualifying Facility status under the Public Utility Regulatory Policies Act of 1978 and part 292
of FERC’s Regulations (18 C.F.R. Part 292), and which has obtained certification of its
Qualifying Facility status either through an application filed with FERC or through selfcertification.
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“Renewable Energy Credit” or “REC” means any and all credits, benefits, emissions
reductions, offsets, reporting rights and allowances, howsoever entitled, attributable to the
generation from any System, and its displacement of conventional energy generation, green-e
tags (including tradable renewable certificates), or other transferable indicia denoting carbon
offset credits or indicating generation of a particular quantity of energy from a renewable
energy source by a renewable energy facility attributed to the Energy Output during the Term
created under a renewable energy, emission reduction, or other reporting program adopted by a
Governmental Authority, or for which a registry and a market exists (which, as of the Effective
Date are certificates issued by Green-e in accordance with the Green-e Renewable Electric
Certification Program, National Standard Version 1.3 administered by the Center of Resource
Solutions) or for which a market may exist at a future time.
“Reporting Rights” means the right of Provider to report to any federal, state or local
agency, authority or other party, including without limitation under Section 1605(b) of the
Energy Policy Act of 1992 and provisions of the Energy Policy Act of 2005, or under any
present or future domestic, international or foreign emissions trading program, that Provider
owns all the Environmental Financial Attributes associated with the Energy Output and
ownership of the System(s).
“Schedule of Definitions and Rules of Interpretation” shall have the meaning ascribed
to such term in Sections 1.1 and 1.2.
“System” “Systems” or “System(s)” shall mean the solar electric generating facility or
facilities installed and operated delivering Energy Output pursuant to this Agreement, as more
particularly described in EXHIBIT B.
“System Assets” means each and all of the assets comprising each System, including,
but not limited to, racking systems, trackers, shade structures, solar energy panels, mounting
systems, inverters, integrators, improvements and other related equipment installed on the
Property, electric lines required to connect such equipment to the relevant Delivery Point,
protective and associated equipment, improvements, and other tangible and intangible assets,
permits, property rights and contract rights, including any warranties reasonably necessary for
construction, operation and maintenance of the relevant System. For Sierra Madre ES and Eliot
MS the System Assets will also incorporate energy storage systems.
“System Loss” means loss, theft, damage or destruction of a System or System Assets,
or any other occurrence or event that prevents or limits such System from operating in whole or
in part, resulting from or arising out of any cause (including casualty, condemnation or Force
Majeure) other than (i) Provider’s negligence or intentional misconduct, (ii) Provider’s breach
of maintenance obligations under the PPA, or (iii) normal wear and tear of the Projects.
“System Loss Amount” means the current fair market value of the System Assets with
respect to a Project.
“Term” means the Initial Term and any Extension Term.
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“Termination Value” shall mean the values set forth or described in EXHIBIT F, as
such values may be revised in connection with the completion of the Projects.
“Transaction” means any transaction between the Parties under the terms of the PPA or
the Easement Agreements or any other agreements, instruments, or undertakings between the
Parties.
“Transfer Date” shall have the meaning ascribed to such term in Section 13.9.
“Utility” shall mean the electric distribution company responsible for electric energy
transmission and distribution service at the Property. The Parties acknowledge and agree that,
as of the date of this Agreement, the Utility is Southern California Edison.
1.2
otherwise:

Rules of Interpretation.

In this Agreement, unless expressly provided

(a)
the words “herein,” “hereunder” and “hereof” refer to the provisions of this
Agreement and a reference to a recital, Article, Section, subsection or paragraph of this
Agreement or any other agreement is a reference to a recital, Article, Section, subsection or
paragraph of this Agreement or other agreement in which it is used unless otherwise stated;
(b)
references to this Agreement, or any other agreement or instrument, includes
any schedule, exhibit, annex or other attachment hereto or thereto;
(c)
a reference to a paragraph also refers to the subsection in which it is contained,
and a reference to a subsection refers to the Section in which it is contained;
(d)
a reference to this Agreement, any other agreement or an instrument or any
provision of any of them includes any amendment, variation, restatement or replacement of this
Agreement or such other agreement, instrument or provision, as the case may be;
(e)
a reference to a statute or other law or a provision of any of them includes all
regulations, rules, subordinate legislation and other instruments issued or promulgated
thereunder as in effect from time to time and all consolidations, amendments, re-enactments,
extensions or replacements of such statute, law or provision;
(f)

the singular includes the plural and vice versa;

(g)
a reference to a Person includes a reference to the Person’s executors and
administrators (in the case of a natural person) and successors, substitutes (including Persons
taking by novation) and permitted assigns;
(h)

words of any gender shall include the corresponding words of the other gender;
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(i)
“including” means “including, but not limited to,” and other forms of the verb
“to include” are to be interpreted similarly;
(j)
references to “or” shall be deemed to be disjunctive but not necessarily
exclusive, (i.e., unless the context dictates otherwise, “or” shall be interpreted to mean “and/or”
rather than “either/or”);
(k)
where a period of time is specified to run from or after a given day or the day of
an act or event, it is to be calculated exclusive of such day; and where a period of time is
specified as commencing on a given day or the day of an act or event, it is to be calculated
inclusive of such day;
(l)
a reference to a Business Day is a reference to a period of time commencing at
9:00 a.m. local time on a Business Day and ending at 5:00 p.m. local time on the same
Business Day;
(m)
if the time for performing an obligation under this Agreement expires on a day
that is not a Business Day, the time shall be extended until that time on the next Business Day;
(n)
a reference to (i) a month is a reference to a calendar month and (ii) a year is a
reference to a calendar year;
(o)
where a word or phrase is specifically defined, other grammatical forms of such
word or phrase have corresponding meanings;
(p)
a reference to time is a reference to the time in effect in California on the
relevant date;
(q)
if a payment prescribed under this Agreement to be made by a Party on or by a
given Business Day is made after 5:00 pm on such Business Day, it is taken to be made on the
next Business Day;
(r)
the Parties acknowledge and agree that although this Agreement relates to more
than one System to be installed and operated at more than one site controlled by Host, it is the
Parties’ express intent and agreement that the rights and obligations of the Parties with respect
to each System are separate and independent from the rights and obligations of the Parties with
respect to all other Systems (and the Parties are using one agreement to address multiple
Systems for administrative convenience).
1.3
Right to Separate Agreements for Projects. If requested by Provider in order to
facilitate the financing of the Projects and compliance with legal requirements for ownership
and placement in service of the Systems, Host shall cooperate with Provider to replace this
Agreement with two or more sets of independent power purchase agreements, each with a
separate Provider Affiliate and relating to one or more Projects, on terms and conditions
substantively identical to this Agreement (including without limitation a pro rata allocation of
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the Host Termination Payment; provided that if Host exercises its Purchase Option under a
particular power purchase agreement, it shall be required to simultaneously exercise its
Purchase Option under each other power purchase agreement.
1.4
Right to Update Certain Exhibits for Mutually Agreed Changes. The Parties
acknowledge and agree that the configuration and location of the Projects as of the date of
execution of this Agreement are preliminary and may be updated only by the written mutual
agreement of the Parties after the Effective Date in order to reflect the updated design and
engineering of the Projects and to address any existing lien or other security interest in the
Property that may affect the location of the Projects. The Parties may amend Exhibits A, B, D,
F and G of this Agreement and amend the existing Easement Agreements or execute additional
Easement Agreements in order to account for any such mutually agreed changes to the
configurations and locations of the Projects. Any such mutually agreed amendments to
Exhibits A, B, D, F and G of this Agreement shall replace the relevant Exhibits then in effect
and shall automatically become the newly effective Exhibits for purposes of this Agreement
without any further approval of the governing body of the Host, subject to the delegation of
authority in the authorizing resolution of the governing body of the Host initially approving
this Agreement.
1.5
Right to Update for Host-Requested Changes. In addition to Section 1.4, if
Host requests prior to the CP Cutoff Date a modification, re-design or re-location of one or
more Projects that increases the capital costs of such Projects or adversely impacts the
Estimated Annual Production of the System(s) or the Project Portfolio, Provider shall be
entitled to an increase in the Energy Payment Rate and may amend EXHIBIT A through
EXHIBIT F in order to account for such Host-requested changes. Such amendments agreed to
by the Parties to the Energy Payment Rate and EXHIBIT A through EXHIBIT F shall replace
the relevant Energy Payment Rate and Exhibits then in effect and shall automatically become
the newly effective Energy Payment Rate and Exhibits for purposes of this Agreement and
Host acknowledges that any such change shall be processed without further approval from any
governing board of the Host, subject to the delegation of authority in the authorizing resolution
of the governing body of the Host initially approving this Agreement.
Article II
TERM, TERMINATION AND COMMERCIAL OPERATION
2.1

Term and Termination.

(a)
Initial Term. The initial term of this Agreement (the “Initial Term”) shall
commence on the Effective Date and shall be in effect until the sooner of (i) 11:59 pm Pacific
Standard Time on the date of the twenty fifth (25th) anniversary of the Commercial Operation
Date of the last System of the Project Portfolio, or (ii) the date of this Agreement is validly
terminated pursuant to the provisions herein.
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(b)
Extension Term. After the Initial Term the Parties may extend this Agreement
for three (3) additional consecutive periods of five (5) years each (each such extension, an
“Extension Term” and together with the Initial Term, the “Term”) on rates to be negotiated by
the Parties prior to the commencement of an Extension Term, if either Party provides written
notice to the other Party at least one hundred and eighty (180) calendar days prior to the
expiration of the Initial Term or prior to the then applicable Extension Term and the other
Party accepts in writing within thirty (30) Business Days of receipt of the written notice, so
long as no material breach of this Agreement exists at the time of the notice. Each such
Extension Term shall expire at 11:59 pm Pacific Standard Time on the respective applicable
anniversary of the last day of the Term in existence prior to an Extension Term, unless earlier
terminated earlier pursuant to Section 9.2.
(c)
Early Termination by Provider. Provider shall have the right, but not the
obligation, to terminate this Agreement during the Term upon the occurrence of (i) an unstayed
order of a court or administrative agency having the effect of subjecting the sales of Energy
Output to federal or state regulation of prices and/or service, (ii) elimination or alteration of
one or more Environmental Financial Attributes or other change in law that results in a
material adverse economic impact on Provider, or (iii) upon an event of Force Majeure
pursuant to the terms of Section 8.3. In the event that Provider terminates this Agreement
pursuant to this Section 2.1(c), this Agreement shall terminate without triggering the default
provisions of this Agreement or the Termination Value, and with no liability of either Party to
the other Party except such amounts then due and owing under this Agreement as of the date of
such termination and the requirements for removal of the System(s) and restoration of Host’s
Property upon Termination.
2.2

Construction of the Projects.

(a)
Promptly following the execution of this Agreement, Provider shall commence
pre-installation activities relating to the Projects, which shall include, without limitation, the
following:
(i)
obtain or cause to be obtained complete financing for the installation of
the Projects, including the investment of federal renewable energy tax credit equity, if any;
(ii)

obtain applicable performance-based financial incentives;

(iii) obtain or cause to be obtained the legal right to use the Property for the
installation, maintenance and operation of the Projects, subject to the terms of any proposed
financing;
(iv)
obtain or cause to be obtained all government approvals, permits,
contracts, and agreements required for installation, operation and maintenance of the Projects
and delivery of Energy Output to Host;
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(v)
obtain all necessary authority from any applicable regulatory entities for
the operation of the Systems and sale and delivery of Energy Output to Host;
(vi)
enter into contract(s) for installation of the Projects, subject to the
terms of any proposed financing; and
(vii)

enter into the Easement Agreements

2.3
Commercial Operation. Provider shall use commercially reasonable efforts to
cause the Commercial Operation Date of the last System of the Project Portfolio to occur on or
before August 31, 2019 (the "Target Date"). Successful completion of the activities described
in Section 2.2 above shall be conditions precedent to Provider's obligations to install and
operate the Projects and otherwise perform its obligations under this Agreement. If by
September 30, 2018 the Provider has provided written notice that the activities contemplated in
Section 2.2 are not complete to its satisfaction (the “CP Cutoff Date”) with respect to the
Projects, Provider or Host may terminate this Agreement with respect to such Project or
Projects without triggering the default provisions of this Agreement or any liability under this
Agreement and the Agreement shall continue to be effective with regards to all other Projects,
if applicable; provided that such option to terminate shall expire if written notice of termination
is not provided to the other Party within thirty (30) days after the CP Cutoff Date. In the event
that the System has not achieved Commercial Operation before the Target Date, the Parties
may mutually agree to amend this PPA to revise the Target Date and Term of this PPA.
2.4
Notice of Commercial Operation. Provider shall notify Host when a System is
capable of Commercial Operation, and shall in such notice certify to Host the Commercial
Operation Date of such System.
2.5
Removal of Projects at End of Term. Except as otherwise provided herein,
Provider shall, at Provider's sole cost and expense, within either (a) one hundred and eighty
(180) calendar days following the end of the Term or (b) to the extent required by Section 9.3
or 9.4, one hundred and eighty (180) calendar days following the Early Termination Date, and
at Provider’s sole cost and expense in the case of Section 9.3, remove the Projects from the
Property on a mutually convenient date. Provider shall give forty eight (48) hours written
notice to the appropriate Project site administrator or Host liaison, whose name and contact
information shall be given to Provider, before entry onto each Property for commencement of
removal. Provider and its agents, consultants, and representatives shall have access at all
mutually agreed-upon times to the applicable Property and the Projects for purposes of such
removal. Provider is responsible to repair any and all damage caused to the applicable
Property by its removal of the Projects. Each portion of the Property upon which the System(s)
are (is) installed shall be returned substantially to its original condition to the extent reasonably
possible and practical, excepting ordinary wear and tear.
2.6
Survival. Effective as of any termination of this Agreement, the Parties will no
longer be bound by the terms and conditions of this Agreement, except to the extent necessary
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to enforce any rights and obligations of the Parties, including payment obligations, arising
under this Agreement prior to termination of this Agreement and that the obligations of the
Parties under this Agreement with respect to indemnification will survive the termination of
this Agreement and will continue (but only with respect to claims for indemnification based
upon events or circumstances occurring or arising on or before the termination of this
Agreement) for a period of three (3) years following any termination of this Agreement.

Article III
PURCHASE AND SALE OF ENERGY; DELIVERY; GOVERNMENTAL CHARGES
3.1
Purchase and Sale of Energy. In accordance with the terms and conditions
hereof, commencing on the Commercial Operation Date of the first System of the Project
Portfolio and continuing throughout the remainder of the Term, Provider shall deliver to Host
at the Delivery Point(s) as and when available, and Host shall accept delivery from Provider at
the Delivery Point(s), all of the Energy Output. Neither Party shall seek to change any of the
rates or terms of this Agreement by making a filing or application with any local, state or
federal agency with jurisdiction over such rates or terms or exercise any rights a Party may
have, if any, to seek changes to such rates or terms during the Term of this Agreement.
Nothing herein shall affect either Party’s right to pursue the Dispute Resolution procedures
herein in the event that any dispute arises which may be characterized as either Party seeking a
such a “change.” Host acknowledges and agrees that solar power is an intermittent resource
and that the Energy Output, which is dependent on the sun and other factors, will vary and that
no particular amount of Energy Output is guaranteed or represented in amount or time of
delivery other than as otherwise expressly guaranteed herein. Host further agrees to retain a
source of electricity from the Utility.
(a)
Host shall not make any alterations or repairs to the Projects which may
adversely affect the operation and maintenance of the Projects without Provider’s prior written
consent, only in the event the such alterations or repairs or required to remedy any emergency,
life safety risks to the Host or persons on the Host Property. If Host requires such alterations
or repairs, Host shall give prior written notice to Provider, setting forth the work to be
undertaken (except for emergency repairs, for which notice may be given by telephone), and
give Provider the opportunity to advise Host in making such alterations or repairs in a manner
that avoids damage to the Project, but, notwithstanding any such advice, Host shall be
responsible for all damage to the Project caused by Host or its contractors. To the extent that
temporary disconnection or removal of the Project is necessary to perform such alterations or
repairs, such work and any replacement of the Project after completion of Host’s alterations
and repairs shall be done by Provider or its contractors at Host’s cost. All such alterations and
repairs by the Host under these circumstances shall be done in a good and workmanlike
manner and in compliance with all applicable laws, codes and permits.
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(b)
After the Commercial Operation Date, Provider shall not make any alterations
or repairs to the System(s) that result in a material increase of the Nameplate Capacity of the
System(s) at the time of the Commercial Operation Date.
3.2
Price for Energy Output. Host shall pay Provider a payment equal to the total
Energy Output for each month multiplied by the applicable Energy Payment Rate set forth in
EXHIBIT C. Host shall make such monthly payment to Provider pursuant to Section 10.1.
3.3
Title and Risk of Loss. Title to and risk of loss of the Energy Output will pass
from Provider to Host at the Delivery Points. Provider warrants that it will deliver the Energy
Output to Host at the Delivery Points free and clear of all liens, security interests, claims, and
other encumbrances. Host acknowledges that adjustments in the terms and conditions of this
Agreement may be necessary to account for rule changes in the Utility control areas, that could
not be anticipated at the date of execution of this Agreement or that are beyond the control of
the Parties, and the Host agrees to make such commercially reasonable amendments as are
reasonably required to comply therewith.
3.4

Governmental Charges.

(a)
Host shall be responsible for and pay all Governmental Charges imposed
directly on Host in connection with or relating to the delivery and sale of Energy Output by
Provider to Host, whether imposed before, upon or after the delivery of Energy Output to Host
at each Delivery Point.
(b)
Both Parties shall use reasonable efforts to administer this Agreement and
implement its provisions so as to minimize Governmental Charges. In the event the sale of
Energy hereunder is to be exempted from or not subject to one or more Governmental Charges,
promptly upon Provider’s request therefore, Host shall provide Provider with all necessary
documentation to evidence such exemption or exclusion.
3.5
No Shading. Host shall not cause or permit any interference with any System’s
insolation and access to sunlight, as such access exists as of the Commercial Operation Date of
the System(s). Host shall trim or cause to be trimmed any shrubbery, trees or other growth on
the Property or under its control that would interfere with any System’s insolation; and if Host
does not perform such obligation upon ten (10) days written notice to Host, Provider shall have
the right to perform such services at Host’s expense and/or pursue damages for any such
shading that results in decreased System performance or production.
3.6
Permanent School Closure. Host acknowledges and agrees that notwithstanding
any temporary or permanent closure of the school facilities located at the Property or
connected to the Delivery Point, Host’s obligation to purchase and pay for all Energy Output
shall continue uninterrupted during the Term.
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3.7
Estimated Annual Production. Provider has estimated that the Systems will
deliver the estimated annual production as indicated in EXHIBIT D (the “Estimated Annual
Production”)
(a)
95% Minimum Production. For each Contract Year, Provider guarantees the
Project Portfolio shall deliver no less than the Guaranteed Minimum Production (as defined in
EXHIBIT E), applicable for such Contract Year. Beginning on the last day of the third
Contract Year that occurs after the Commercial Operation Date of the last System of the
Project Portfolio, Host shall notify Provider in writing of any Energy Shortfall Payment (as
defined in EXHIBIT E). The Energy Shortfall Payment shall be paid to Host pursuant to
Section 10.1. Payment of the Energy Shortfall Payment shall be the sole and exclusive remedy
available to the Host for the Provider failing to cause the Project Portfolio to deliver the
Guaranteed Minimum Production, except as otherwise provided in this Agreement.
(b)
Insolation. Prior to the Commercial Operation of the System(s), Provider shall
disclose the initial insolation level assumed in its calculation of the Estimated Annual
Production. During the Term, Provider shall track the insolation level at each Property, and
upon Host’s reasonable request shall provide Host with access to such insolation level data. In
the event that the insolation level at any Property is more than three percent (3%) less than the
initial insolation level assumed in the calculation of the Estimated Annual Production over a
period of three (3) years, then the Estimated Annual Production shall be adjusted to reflect
such long-term insolation reduction. Provider shall be entitled to such adjustment of the
Estimated Annual Production no more than once every three (3) years so long as the insolation
level does not exceed ten percent (10%) less than the assumed insolation level of the Estimated
Annual Production in effect.
(c)
Annual Degradation Factor. Provider and Host agree that in accordance with
the Systems manufacturer’s specifications, performance of the Systems will degrade by an
Annual Degradation Factor as defined in EXHIBIT D for every year of operation. The
Estimated Annual Production will be reduced by the Annual Degradation Factor every
Contract Year during the Term. The Annual Degradation Factor will be applied to the kWh
energy values of the weather-adjusted Estimated Annual Production (as defined in Exhibit E as
the “Calculated kWh”).
(d)
Notwithstanding any term to the contrary in this Agreement, if any act or
omission by Host results in the System having any reduced production or performance failure,
then during any such period of time (i) Provider shall not be responsible or liable for or deemed
in breach of this Agreement for any delay or failure of performance of its obligations under this
Agreement including but not limited to the Guaranteed Minimum Production and (ii) Host
shall promptly pay Provider for the value of the expected Energy Output of the System during
such period of time based on the preceding twelve (12) months average production plus the
value of any and all lost Environmental Financial Attributes as set forth in Article IV. Provider
will provide written notice of any reduced production or performance failure that may be
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attributable to an action or omission by Host within ten (10) Business Days of that attributed
reduced production or performance failure.
(e)
Report of System Performance. Within forty five (45) calendar days after the
conclusion of each calendar year, beginning with the conclusion of the calendar year ending
after the Commercial Operation Date of the Project Portfolio, Provider shall provide Host with
a written report detailing the annual (i) production performance for each Project; and (ii)
production performance for the entire Project Portfolio.
3.8
Host Curtailment. Notwithstanding any term to the contrary in this Agreement,
if any conduct by Host inconsistent with this Agreement results in the System having any
reduced production or performance failure, then during any such period of time (i) Provider
shall not be responsible or liable for or deemed in breach of this Agreement for any delay or
failure of performance of its obligations under this Agreement and (ii) Host shall promptly pay
Provider for the value of the expected Energy Output of the System during such period of time
based on the average production during the same time period previously measured since the
Commercial Operation Date (i.e. period from April through March, etc.) plus the value of any
and all corresponding and dependent Environmental Financial Attributes as set forth in Article
IV.
Article IV
ENVIRONMENTAL FINANCIAL ATTRIBUTES
4.1
Title to Environmental Financial Attributes. Notwithstanding the purchase and
sale of Energy pursuant to Section 3.1, all Environmental Financial Attributes relating to the
Systems or the Energy Output shall remain the property of Provider, unless and until
ownership of the System(s) has been transferred to the Host pursuant to the terms of this
Agreement. Provider shall have all right, title, and interest in and to any and all Environmental
Financial Attributes that relate to the Systems or the Energy Output during the Term, and Host
shall have no right, title or interest in or to any such Environmental Financial Attributes, unless
and until ownership of the System(s) has been transferred to the Host pursuant to the terms of
this Agreement.
4.2
Reporting of Ownership of Environmental Financial Attributes. Host shall not
report to any Person that any Environmental Financial Attributes relating to the Systems or the
Energy Output belong to any Person other than Provider, unless and until ownership of the
System(s) has been transferred to the Host pursuant to the terms of this Agreement.
4.3
Renewable Energy Credits. Unless separately agreed to in writing by the
Parties, all Renewable Energy Credits relating to the Energy Output shall be the property of
Provider or its assignee, and Host shall have no right, title or interest in or to any such
Renewable Energy Credits and shall not report to any Person that any such Renewable Energy
Credits belong to any Person other than Provider or its assignee, unless and until ownership of
the System(s) has been transferred to the Host pursuant to the terms of this Agreement.
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4.4
Cooperation with Environmental Financial Attributes. At Provider’s request,
Host shall execute all such documents and instruments reasonably necessary or desirable to
effect or evidence Provider’s right, title and interest in and to the Environmental Financial
Attributes or Renewable Energy Credits, as the case may be. Host shall take all reasonable
measures to assist Provider in obtaining all Environmental Financial Attributes and Renewable
Energy Credits currently available or subsequently made available in connection with the
System(s), to the extent such measures impose no substantial burden on Host’s resources. If
Host fails to act in good faith in completing documentation or taking actions reasonably
requested by Provider, and such failure results in a loss of Environmental Financial Attributes
or Renewable Energy Credits, Host shall reimburse Provider for the full amount of such lost
Environmental Financial Attribute or Renewable Energy Credits, as the case may be, but only
to the extent such loss of Environmental Financial Attribute or Renewable Energy Credits is
the actual result of Host’s conduct.
(a)
Provider shall have the sole responsibility of providing all education and
training of Host and its personnel and agents adequate to inform Host and its personnel of the
requirements of Environmental Financial Attributes, sufficient to put Host and its personnel on
actual notice of all such requirements.
4.5
Impairment. Host shall not take any action or suffer any omission inconsistent
with this Agreement at the Property that would have the effect of impairing the value to the
Provider of the Environmental Financial Attributes or Renewable Energy Credits. Host shall
be solely responsible for notifying Provider of any action or omission that could impair such
value and for consulting with Provider as necessary to prevent impairment of the value of the
Environmental Financial Attributes or Renewable Energy Credits.
(a)
Host shall bear no liability for impairing the value to the Provider of the
Environmental Financial Attributes or Renewable Energy Credits if not adequately trained
pursuant to Section 4.4(a) to be on actual notice that any particular conduct would result in
such impairment.
4.6
Rebate Deposits. To the extent Provider pays any amounts due in connection
with the application and reservation of performance based incentives under the California Solar
Initiative (or any other applicable program), Provider shall be entitled to all such amounts that
are refunded to the Host. Host shall remit all such refunds to the Provider within thirty (30)
days of receiving any such refunded amounts.
Article V
CONSTRUCTION AND INSTALLATION OF THE SYSTEM
5.1
Installation and Removal. Subject to Section 5.4, Provider will cause each
Project to be designed, engineered, installed and constructed substantially in accordance with
the terms of this Agreement and the Easement Agreements and at the sole cost of the Provider.
Host shall have the right to review and approve all construction plans, which approval shall not
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be unreasonably denied, delayed or conditioned. Subject to the terms of the Easement
Agreements and this Agreement, including Section 2.8 hereof, Provider shall perform the
installation of the Projects in a manner that minimizes inconvenience to and interference with
Host. Notwithstanding the foregoing, in the event that Provider determines in its sole
discretion that it is unable to install or interconnect a Project at the applicable Property for any
reason, it shall be under no obligation to do so, and this Agreement shall terminate with respect
to such Project and be of no further force and effect upon written notice from Provider to Host
to that effect. In the event that such elimination of System(s) by the Provider prior to
installation materially reduces the average energy savings anticipated by Host from all
Systems, Host shall have the option to terminate the remainder of this Agreement without
triggering the Default provisions hereof and without further liability to Provider. The
termination of this Agreement for such eliminated System shall not affect the Energy Payment
Rate that Host pays for the remaining Projects.
5.2
Third Party Inspections. Provider shall be entitled to select (subject to Host’s
approval not to be unreasonably withheld) any company that performs inspections of the
materials and equipment for the design, engineering, procurement, construction or installation
of the Projects, including, but not limited to, any inspections to verify the Systems’ compliance
with the Applicable Law.
(a)
Division of State Architect Inspections. Provider shall be entitled to select
(subject to Host’s approval not to be unreasonably withheld) all inspection companies,
including the inspector of record, required in connection with the approval of the Systems by
The Division of State Architect (the “DSA”). Where required, Host shall contract directly with
DSA inspectors but Provider shall be responsible for reimbursing the Host for Host’s payments
under any such contract. The rights and obligations of Host and Provider under this
Section 5.2(a) shall be subject to the following guidelines:
(i)
When required to contract directly with DSA inspectors, Host shall use
an agreement approved by Provider in its reasonable discretion; provided that at a minimum
such agreement shall include, where requested by Provider, provisions granting Provider the
right to (a) coordinate with and participate in the management of the entire scope of services to
be performed by such inspector, (b) communicate directly with such inspectors and, where
necessary, (c) direct the inspector pursuant to such agreement to the extent required law; and
(ii)
Host shall fully cooperate with Provider to complete and submit all
paperwork and forms required for DSA approval.
5.3
DSA Approvals. Provider shall procure all permits and approvals required by
the DSA which are directly related to the design, installation, construction and operation of the
Systems, including but not limited to any exterior improvements and/or exterior upgrades the
DSA may require of the Provider in order for the Systems to comply the Field Act (Education
Code §§17280-17317), American with Disabilities Act (“ADA”). However, Provider shall not
be responsible for satisfying any DSA requirements relating to (a) any pre-existing, open
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and/or unresolved DSA requirements that the Host may be subject to which are not directly
related to the Systems, and (b) any requirements or improvements required by the DSA for
resulting in the construction, improvement or renovation of the Host’s buildings and/or
structures.
5.4
Utility Approvals. Except as provided in Section 5.3 above, Provider shall be
responsible for and bear all costs associated with applying for and obtaining all permits,
licenses and approvals required for the installation, operation, and maintenance of the Projects,
and costs associated with applying for all rebates and incentives. Provider shall be solely
responsible for effecting the required interconnection and net metering approvals and
agreements. Notwithstanding the foregoing, Host agrees to cooperate with Provider and use its
best effort to assist Provider in obtaining all necessary permits, licenses and approvals in
connection with the installation, operation and maintenance of the Projects, including but not
limited to the submission of applications for interconnection of the Systems with the Utility
and applications for the resale of excess power to the local utility. Upon request of Provider,
Host shall execute all required interconnection and net metering applications and agreements,
subject to Host’s approval which shall not unreasonably be withheld. The Provider
acknowledges that at all times Host is the sole owner and beneficiary of all net metering or
similar credits or payments (not including incentives or rebates provided under the California
Solar Initiative) for Energy Output exported to the electrical utility grid. Host shall provide
such assistance to Provider at no cost to Host, and should Host for any reason incur any costs
associated with such assistance, Provider shall reimburse Host for the full amount of such costs
promptly upon receipt of written documentation of such costs from Host. Host shall not make
any material changes to its electrical equipment at any Property after the date on which the
applicable utility interconnection application is submitted unless any such changes,
individually or in the aggregate, would not adversely affect the approval by such utility of such
interconnection. Should the local electric utility or the local inspector fail to approve the
interconnection of a System with respect to the applicable Property or require equipment in
addition to the equipment contemplated by Provider in connection with such Property, Provider
may terminate this Agreement immediately with respect to such System subsequent to
notification from the local utility. The Parties shall not be obligated to proceed with the
installation of any System if the applicable utility or inspector approvals are conditioned upon
material upgrades to the existing electrical infrastructure and neither Party elects to provide for
such upgrades.
5.5
Interconnection and Net Metering Agreements.
Throughout the Term,
following interconnection of each System, Host shall at all times comply with the customer
requirements of all applicable interconnection and net metering agreements so as to maintain
the effectiveness of such agreements for the resale of excess power to the Utility (so long as net
metering has not been made unavailable by the Utility to the Host or to school districts
generally in the absence of individual net metering agreements). Neither Party shall perform
any action that would result in the breach of the terms and conditions of such agreements. The
Provider acknowledges that at all times Host is the sole owner and beneficiary of all net
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metering or similar credits or payments for Energy Output exported to the electrical utility grid
(not including incentives or rebates provided under the California Solar Initiative).
5.6
Host Cooperation and Responsibilities. Host will cooperate with Provider and
any third parties with whom Provider contracts by providing access to each Property during
working hours without unreasonable restrictions, subject to the requirements of Section 2.8
hereof. Host shall cooperate with Provider in obtaining and maintaining all permits and
licenses required for Commercial Operation, provided there is no cost to Host. In connection
with the construction of the Projects, Host shall have provided Provider (at no additional cost
to Provider) with access to the utilities and communications services/infrastructure on the
Premises as reasonably necessary to be used by Provider for the start-up, maintenance, repair,
replacement and operation of the Projects, which utilities and communications
services/infrastructure shall include access to onsite electricity, water, telephone and cellular
signals. In addition, Provider shall have the right to install on the Premises, at its sole
discretion and expense, equipment to enable wireless connection of each System to the internet
at locations approved by the Host, in the Host’s reasonable discretion.
(a)
To the extent Provider uses any utilities and communications
services/infrastructure, including access onsite electricity, water, and telecommunications
capacity owned or paid for by Host during the installation of the Projects, or in substantial
quantities during any repair or replacement of the Projects, Provider shall provide at its sole
cost and expense metering facilities necessary to measure such utilities used or consumed by
Provider and shall reimburse Host for the cost of such utilities.
5.7
Performance and Payment Bonds. Provider to shall deliver to Host evidence that
the prime contractor performing the construction and installation services of the Systems
maintains payment and performance bonding in favor of the Provider and meeting the following
requirements. Such evidence shall be provided to the Host prior to the commencement of
construction on any Property:
(a)
Performance Bond. A bond issued by a corporate surety authorized to
issue surety insurance in California, in a form commonly used for such purposes, in an amount
equal to one hundred percent (100%) of the contract price payable under the contract securing
the faithful performance of the contractor of its contract with Provider; and
(b)
Payment Bond. A bond issued by a corporate surety authorized to issue
surety insurance in California, in a form commonly used for such purposes, in an amount equal
to fifty percent (50%) of the contract price payable under the contract securing the payment of all
claims for the performance of labor or services on, or the furnishing of materials for, the
performance of the contract.
5.8
Prevailing Wages. This Project is subject to compliance with the prevailing wage
provisions of the California Labor Code and the prevailing wage rate determinations of the
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Department of Industrial Relations. Provider shall comply, or cause to be complied, with all
applicable provisions of the California Prevailing Wage Law, including the following
(a)

Wages.

(i)
Pursuant to the provisions of Article 2 (commencing at Section 1770),
Chapter 1, Part 7, Division 2 of the Labor Code of California, the governing body of Host has
ascertained the general prevailing rate of per diem wages in the locality in which this public
work is to be performed for each craft, classification, or type of workmen needed to execute
the Agreement.
(ii)
Per Diem wages shall be deemed to include employer payments for
health and welfare, pension, vacation, travel time and subsistence pay as provided in Labor
Code § 1773.1 apprenticeship or other training programs authorized by Labor Code § 3093,
and similar purposes when the term “per diem wages” is used herein.
(iii) Each worker needed to execute the Work must be paid travel and
subsistence payments as defined in the applicable collective bargaining agreements in
accordance with Labor Code § 1773.1.
(iv)
Holiday and overtime work when permitted by law shall be paid for at a
rate of at least one and one-half times the above specified rate of per diem wages, unless
otherwise specified.
(v)
Each worker in work on the System on Host’s Property shall be paid not
less than the prevailing wage rate, regardless of any contractual relationship which may be
alleged to exist between Provider, or any subcontractors of Provider, and such workers.
(vi)
Provider shall, as a penalty to the Host, forfeit an amount as determined
by the Labor Commissioner pursuant to Labor Code § 1775 for each calendar day, or portion
thereof, for each worker paid less than the prevailing rate as determined by the director for
such work or craft in which such worker is employed for any public work done under the
contract by him or by any subcontractor under him. The difference between such prevailing
wage rate and the amount paid to each worker for each calendar day or portion thereof, for
which each worker was paid less than the prevailing wage rate, shall be paid to each worker by
Provider.
(vii) Copies of the determined prevailing wage rates are on file and available
upon request at the Host’s office. Host shall provide Provider with current prevailing wage
rates, in writing. Provider shall post, or cause to be posted, at an appropriate conspicuous
point on the Site, a schedule showing all determined general prevailing wage rates.
(viii) Any worker employed to perform work on the System which is not
covered by any classification available in the Host office, shall be paid not less than the
minimum rate of wages specified for the classification which most nearly corresponds with
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work to be performed by him, and that minimum wage rate shall be retroactive to the time of
initial employment of the person in the classification.
(b)
Record Of Wages Paid: Inspection. Pursuant to Labor Code § 1776, Provider
stipulates to the following:
(i)
Provider and each subcontractor shall keep an accurate payroll record,
showing the name, address, social security number, work classification, straight time and
overtime hours worked each day and week, and the actual per diem wages paid to each
journeyman, apprentice, worker, or other employee employed by him or her in connection
with the Project. Such records shall be on forms provided by the Division of Labor Standards
Enforcement or shall contain the same information of such forms. The payroll records may
consist of payroll data that are maintained as computer records, if printouts contain the same
information as the forms provided by the division and the printouts are verified as specified in
subdivision (a) of Labor Code § 1776.
(ii)
The payroll records enumerated under subdivision (a) shall be certified
and shall be available for inspection at all reasonable hours at the principal office of Provider,
or Provider’s subcontractors, on the following basis:
(iii) A certified copy of an employee’s payroll record shall be made
available for inspection or furnished to such employee or his or her authorized representative.
(iv)
A certified copy of all payroll records enumerated in subdivision (a)
shall be made available for inspection or furnished to a representative of the Host, and to the
Division of Labor Standards Enforcement, and Division of Apprenticeship Standards of the
Department of Industrial Relations.
(v)
A certified copy of all payroll records enumerated in subdivision (a)
shall be made available to the public for inspection or copies thereof. However, a request by
the public shall be made through either the Host, the Division of Apprenticeship Standards, or
the Division of Labor Standards Enforcement. If the requested payroll records have not been
provided pursuant to the above, the requesting party shall, prior to being provided the records,
reimburse the costs of preparation by Provider, subcontractors, and the entity through which
the request was made. The public shall not be given access to such records at the principal
office of Provider or Provider’s subcontractors.
(vi)
Provider shall file, or caused to be filed, a certified copy of the records
enumerated in subdivision (a) with the entity that requested such records within ten (10) days
after receipt of the written request.
(vii) Any copy of records made available for inspection as copies and
furnished upon request to the public or any public agency, by the Host, the Division of
Apprenticeship Standards, or the Division of Labor Standards Enforcement shall be marked or
obliterated in such a manner as to prevent disclosure of an individual’s name, address and
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social security number. The name and address of Provider or subcontractors performing the
work shall not be marked or obliterated. Any copy of records made available for inspection
by, or furnished to, a joint labor-management committee established pursuant to the federal
Labor Management Cooperation Act of 1978 (Section 175a of Title 29 of the United States
Code) shall be marked or obliterated only to prevent disclosure of an individual’s name and
social security number. Notwithstanding any other provision of law, agencies that are
included in the Joint Enforcement Strike Force on the Underground Economy established
pursuant to Section 329 of the Unemployment Insurance Code and other law enforcement
agencies investigating violations of law shall, upon request, be provided non-redacted copies
of certified payroll records.
(viii) Provider shall inform the Host of the location of the records enumerated
under subdivision (a), including the street address, city, and county, and shall, within five (5)
working days, provide a notice of a change of location and address.
(ix)
In the event of noncompliance with the requirements of this Section,
Provider shall have ten (10) days in which to comply subsequent to receipt of written notice
specifying in what respects Provider must comply with this Section. Should noncompliance
still be evident after such 10-day period, Provider shall pay a penalty in the amount prescribed
by statute to the Host for each calendar day, or portion thereof, for each worker, until strict
compliance is effectuated. Upon the request of the Division of Apprenticeship Standards or
the Division of Labor Standards Enforcement, such penalties shall be withheld from the
progress payment then due.
(x)

The responsibility for compliance with this Section shall rest upon

Provider.
(xi)
Provider shall cause and ensure such payroll records shall be furnished
directly to the Labor Commissioner in accordance with Labor Code § 1771.4(a)(3) and 8
California Code of Regulations § 16461(b) on a monthly basis (or more frequently if required
by the Labor Commissioner) and in a format prescribed by the Labor Commissioner, and
made available at all reasonable times at Provider’s principal office to the persons authorized
to inspect such records pursuant to Labor Code Section 1776.
(c)

Hours Of Work.

(i)
As provided in Article 3 (commencing at Section 1810), Chapter 1, Part
7, Division 2 of the Labor Code, Provider stipulates that eight (8) hours of labor shall
constitute a legal day’s work. The time of service of any worker employed at any time by
Provider or by the work or upon any part of the work contemplated by this contract is limited
and restricted to eight (8) hours during any one calendar day and forty (40) hours during any
one calendar week, except as hereinafter provided. Notwithstanding the provisions
hereinabove set forth, work performed on the Host’s Property by employees or subcontractors
of Provider in excess of eight (8) hours per day and forty (40) hours during any one week upon
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this public work shall be permitted compensation of all hours worked in excess of eight (8)
hours per day at not less than one and one-half times the basic rate of pay.
(ii)
Provider shall pay to the Host a penalty in the amount prescribed by
statute for each worker employed in the execution of these Construction Provisions by
Provider or by any Subcontractor for each calendar day during which such workman is
required or permitted to work more than eight (8) hours in any calendar day and forty (40)
hours in any one calendar week in violation of the provisions of Article 3 (commencing at
Section 1810), Chapter 1, Part 7, Division 2 of the Labor Code, unless compensation to the
worker so employed by Provider is not less than one and one-half (1-1/2) times the basic rate
of pay for all hours worked in excess of eight (8) hours per day.
(iii) Any work necessary to be performed after regular working hours, or on
Sundays or other holidays shall be performed without additional expense to Host, unless
otherwise agreed to by the parties.
(iv)
Construction work under the Construction Provisions shall be
accomplished on a schedule consistent with the normal and reasonable practices of Provider
and in compliance with applicable ordinances.
(d)

Apprentices.

(i)
All apprentices employed by Provider to perform services under these
Construction Provisions shall be paid the standard wage paid to apprentices under the
regulation of the craft or trade at which that apprentice is employed, and shall be employed
only at the work of the craft or trade in which that apprentice is registered. Only apprentices,
as defined in Labor Code § 3077, who are in training under apprenticeship standards and
written apprenticeship agreements under Chapter 4 (commencing at Section 3070), Division 3
of the Labor Code, are eligible to be employed under these Construction Provisions. The
employment and training of each apprentice shall be in accordance with the provisions of the
apprenticeship standards and apprenticeship agreements under which that apprentice is
training.
(ii)
When Provider to whom the work under these Construction Provisions
is awarded by the Host or any Subcontractor under Provider, in performing any of the work
under the Construction Provisions, employs workers in any apprenticeable craft or trade,
Provider and Subcontractor shall apply to the joint apprenticeship committee administering the
apprenticeship standards of the craft or trade in the area of the Site of the public work, for a
certificate approving Provider or Subcontractor under the apprenticeship standards for the
employment and training of apprentices in the area or industry affected. However, approval as
established by the joint apprenticeship committee or committees shall be subject to the
approval of the Administrator of Apprenticeship. Provider or Subcontractors shall not be
required to submit individual applications for approval to local joint apprenticeship
committees provided they are already covered by the local apprenticeship standards. The ratio
of work performed by apprentices to journeymen, who shall be employed in the craft or trade
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on the public work, may be the ratio stipulated in the apprenticeship standards under which the
joint apprenticeship committee operates, but in no case shall the ratio be less than one hour of
apprentice work for each five (5) hours of labor performed by a journeyman, except as
otherwise provided in Section 1777.5 of the Labor Code. However, the minimum ratio for the
land surveyor classification shall not be less than one apprentice for each five journeymen.
(iii) “Apprenticeable craft or trade” as used in Labor Code § 1777.5 and this
Article, means a craft or trade determined as an apprenticeable occupation in accordance with
rules and regulations prescribed by the Apprenticeship Council.
(iv)
Provider, or any Subcontractor which, in performing any of the work
under this contract, employs journeymen or apprentices in any apprenticeable craft or trade
and which is not contributing to a fund or funds to administer and conduct the apprenticeship
programming of any craft or trade in the area of the Site of the public work, to which fund or
funds other Providers in the area of the Site of the public work are contributing, shall
contribute to the fund or funds in each craft or trade in which that Provider employs
journeymen or apprentices on the public work in the same amount or upon the same basis and
in the same manner as other Providers do, but where the trust fund administrators are unable to
accept the funds, Providers not signatory to the trust agreement shall pay like amount to the
California Apprenticeship Council. Provider or Subcontractor may add the amount of such
contributions in computing their bid for the contract. The Division of Labor Standards
Enforcement is authorized to enforce the payment of the contributions to the fund or funds as
set forth in Labor Code § 227.
(v)
The responsibility of compliance with Labor Code § 1777.5 and this
Article for all apprenticeable occupations is with Provider.
(vi)
The interpretation and enforcement of Sections 1777.5 and 1777.7 of
the Labor Code shall be in accordance with the rules and procedures of the California
Apprenticeship Council.
(e)
Provider shall cause and ensure compliance with all DIR registration
requirements in accordance with Labor Code sections 1725.5 and 1771.1 by all persons or
firms providing or performing any work of construction, installation or modification of the
systems under this Agreement. The foregoing includes, without limitation, compliance with
DIR registration requirements at all times during performance of the work by the Provider and
all of its subcontractors of any tier. Any subcontractors of any tier not properly registered with
DIR shall be substituted in accordance with Labor Code section 1771.1.
5.9
Construction Conditions in EXHIBIT B.
Provider shall comply with
reimbursement obligations as described in EXHIBIT B - "Description of the Projects and
Construction Conditions," either prior to commencement of construction or after completion, as
applicable.
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5.10 Safety Precautions and Programs. Provider shall ensure that its contractor and
subcontractors performing work on the Easement Property comply with the following safety
precautions.
(a)
Provider's contractor shall be responsible for initiating, maintaining and
supervising all safety precautions and programs in connection with the construction and
installation of the Systems, for maintaining all safety and health conditions on each site and for
ensuring against and/or correcting any hazardous conditions on the site.
(b)
Certain work may be ongoing at the time school is in session; therefore,
Provider's contractor shall take precautions to prevent injury and access to children and staff and
shall comply with the Host’s guidelines for onsite safety. Material storage and vehicle access
and parking shall be subject to Host approval.
(c)
The use of alcohol, drugs, or tobacco will not be permitted on Host
property. Workers employed by Provider's contractor or subcontractors shall have no contact
with students. All workers will present themselves with appropriate language, actions and work
wear while on construction site.
(d)
Provider's contractor shall designate a responsible member of its
organization at the site whose duty shall be the prevention of accidents and overall jobsite safety
for contractor/subcontractor employees and visitors.
(e)
If necessary, as determined in Host's sole discretion, Provider shall ensure
that all person entering the Properties to construct or work on the System comply with the
provisions of California Education Code § 45125.1, regarding the submission of fingerprints to
the California Department of Justice and the completion of criminal background investigations of
employees of entities with a contract with a school district. Provider shall not permit any person
entering the Properties to construct or work on the Projects to have any contact with Host pupils
until such time as Provider has verified in writing to Host that such person has not been
convicted of a felony, as defined in Education Code § 45125.1.
5.11 Provider shall conduct testing of the System equivalent or superior to the CEC
“Guide to Photovoltaic (PV) System Design and Installation” and coordinated with Host’s
standards and requirements, as follows:
(a) String-level testing for all PV strings.
(b) Inverter testing for all inverters. The inverters will be
commissioned on site by a qualified technician and will confirm that the inverter can be operated
locally per specification and that automatic operations such as wake-up and sleep routines, power
tracking and fault detection responses occur as specified.
(c) Testing of all System monitoring sensors.
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(d) After Provider conducts all testing set forth above, Provider will
submit a detailed test report to Host for review. The test report shall include all documentation
of the Acceptance Testing and shall state all testing methods and methodologies used, any
standards (such as ASTM and NFPA 70) used, all data collected, and complete analysis and
results, as set forth below:
(e) Detailed test methods, including sample calculations and reference
to standards as required or applicable, and list of tested equipment.
(f) Pre-test checklist to ensure readiness and any safety measures are
in-place.
(g) Details of all necessary adjustments, balancing, required
equipment isolation or configuration, test equipment and instruments, calibration, and personnel
needed.
(b)
The System is available for electricity generation for eight (8) continuous hours
over five (5) consecutive days, using such instruments and meters as have been installed for
making such assessment, and the System has been approved for interconnected operation by
the Utility.
(a) Acceptance Criteria: For each test phase, specifically indicate what
is considered an acceptable test result, the actual results of such testing indicate that the System
is capable of generating electric energy for eight (8) continuous hours over five (5) consecutive
days, using such instruments and meters as have been installed for such purposes, and the
System has been approved for interconnected operation by the Local Electric Utility, then
Provider shall send a written notice to Host to that effect in order to establish the Commercial
Operation Date.
5.12 Conduct of Project Construction, Installation, Alteration, Operation, Repair,
Maintenance and Removal. Throughout the Term of this Agreement, all work of construction,
installation, alteration, operation, repair, maintenance and removal of the Projects shall
conform with the following:
(a)
Provider shall not leave debris under, in, or about the Property, but shall
promptly remove same from the Property and dispose of it in a lawful manner.
(b)
Provider shall remove rubbish and debris on a daily basis during the period of
its activities at the Property.
(c)
When performing activities at the Property Provider shall enclose the working
area with temporary fencing adequate to keep District pupils out of the work area and
physically segregated from any and all workers on or about the Property. Provider shall
coordinate with Host’s director of maintenance to develop a mutually agreeable schedule for
any activity at the Property to mitigate any inconvenience to or disruption of students, faculty,
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and staff in their regular school activities and to otherwise eliminate any substantial
interference with normal operations of the school campus.
(d)
Provide fencing and/or demarcations around any shrubs or trees indicated to be
preserved, sufficient to protect such foliage from substantial damage that might ordinarily
occur during activities of the kind undertaken by Provider at the Property.
(e)
Deliver personnel, tools, equipment and materials to the work area over route(s)
reasonably designated by the Host, provided that Host ensures that Provider shall have all
access rights necessary to use such designated routes.
(f)
Take commercially reasonable measures to mitigate objectionable dust, noise,
or other disturbances as necessary to ensure Provider’s activities do not result in substantial
interference with or disruption of regular school activities and normal operations of the school
campus.
(g)
Confine apparatus, the storage of materials, and the operations of workers to
limits indicated by law, ordinances, permits or the reasonable directions of the Host, not
unreasonably encumber Property or overload any structure with materials, enforce all
reasonable instructions of the Host regarding signs, advertising, fires, and smoking and require
that all workers comply with all Host’s regulations while on the Property.
(h)
Prior to any Provider employee or personnel, or any employee(s) or personnel
of any subcontractor thereto, enters onto any property of the Host, Provider shall execute and
abide by the Student Safety Certification provided by Host.
(i)
Upon completion activities on the Property, Provider shall remove temporary
utilities, fencing, barricades, planking, sanitary facilities and all similar temporary facilities
from Property.
(j)
Provider shall remain solely liable to Host for all damages to Host's property
caused or contributed to by Provider, its employees and/or agents and shall, upon written
demand by District, restore all district property damaged by Provider, its employees and/or
agents to substantially the condition in which it was prior to said damage occurring at the sole
cost and expense of Provider.
5.13 Required Certifications. Provider shall, prior to commencement of any
installation or construction of the Project, provide to Host, or cause to be provided to Host, all
certifications attached hereto in Exhibit H. Provider hereby represents and warrants that all
Certifications are true and correct, and that Provider shall, at all times, conform to the
representations and requirements set forth therein as though fully set forth herein.
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Article VI
OWNERSHIP; MAINTENANCE OF PROJECT AND REPORTING REQUIREMENTS
6.1

Ownership of Projects by Provider.

(a)
Provider shall own each Project, and shall be entitled to own, claim, retain and
transfer any and all federal, state, or local Environmental Financial Attributes associated with
the ownership of each System, including any federal income tax credits or grants, as well as
any and all state or local incentives, credits or grants for the installation of solar energy
facilities or the production of electricity from renewable energy sources, other than credits or
payments for Energy Output exported to the electrical utility grid, including those described in
any net metering or similar agreements, which shall remain the sole and exclusive property of
Host.
(b)
Host and Provider agree that each Project shall at all times be the personal
property of Provider severable from the applicable Property and shall not become a fixture on
such Property. Host shall not take any position on any tax return or on any other filings
indicating or suggesting that it is anything other than a purchaser and user of electricity from
the Projects. Host will at all times keep each Property free from any legal process or lien
attributable to any act or omission of Host, and will give Provider immediate notice if any legal
process or lien is asserted or made against a Project or against Host where a Project or any
Property may be subject to any lien, attachment or seizure by any Person. If Host breaches its
obligations under this Section 6.1(b), it shall promptly cause such liens to be bonded,
discharged and released of record without cost to Provider, and shall indemnify Provider
against all costs and expenses (including reasonable attorneys’ fees and court costs at trial and
on appeal) incurred in bonding, discharging and releasing such liens.
(c)
Notwithstanding Sections 6.1(a), 6.1(b) and 17.2, Provider may finance any
Project by means of a sale-leaseback financing, pursuant to which one or more third party
investors (directly or indirectly via a trust or another special purpose entity) will own such
Project and lease it back to Provider.
(d)
Host further covenants that with respect to any liens, security interests or other
encumbrances to Host’s title to any Property that may impact the Easements and/or a Project,
Host shall enter into a subordination and non-disturbance agreement (“SNDA”), in recordable
form approved by Provider (such approval not to be unreasonably withheld by Provider), with
any third party who now has or may in the future obtain an interest in the Property (as defined
in the applicable Easement Agreement), including, without limitation, any lenders to Host,
Host’s landlord or any lenders to the fee title owner, as applicable. Such SNDA shall (i)
acknowledge and consent to the Provider’s rights in the Easement Agreement, (ii)
acknowledge that such third party has no interest in the Projects or Easements and shall not
gain any interest in the Projects or Easements by virtue of the Parties’ performance or breach
of the Easement Agreement, (iii) subordinate such third party’s interest in Property to the
Easements and the Easement Agreement, (iv) acknowledge that Provider’s rights in the
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Property granted under the Easement Agreement shall run with such Property throughout the
term of such Easement Agreement, notwithstanding any sale, lease, transfer, assignment,
mortgage, pledge or other alienation or encumbrance by such third party of the Property and
(v) provided that so long as Provider shall not be in default under the Easement Agreement
beyond the expiration of any applicable grace or cure period provided for thereunder,
Provider’s right of peaceable and quiet use and enjoyment of the Property pursuant to the
Easements therein granted by Host shall not be disturbed by such third party.
6.2
Easement Agreements. Pursuant to the terms and conditions of the Easement
Agreements, the Parties acknowledge and agree that with respect to each Project, Host is
granting Provider exclusive and non-exclusive easements over the portion of the Property upon
which the Projects are located.
6.3

Maintenance of Projects by Provider and Host.

(a)
Provider, at its own cost and expense, shall maintain each Project in good
condition and repair in accordance with applicable contractor, subcontractor and vendor
warranties and guarantees and manufacturer’s instructions and specifications, all Applicable
Laws and applicable standards with respect to the Projects, and the terms of this Agreement.
In the event that criminal acts of third parties cause damage to a Project, Provider shall only be
obliged to repair or replace such Project if such damage is material.
(b)
Subject to subject to the requirements of Section 2.8 hereof, Provider and its
agents, consultants, and representatives shall have access at all reasonable times (including
under emergency conditions) to each Property and each Project, all Project operations, and any
documents, materials and records and accounts relating thereto for purposes of inspection and
maintenance of the Projects. During any inspection or maintenance of the Projects, Provider,
and its agents, consultants and representatives shall comply with Host’s reasonable safety and
security procedures, and Provider and its agents, consultants and representatives shall conduct
such inspection and maintenance in such a manner as to cause minimum interference with
Host’s activities and the activities of Host’s tenants. Prior to entry onto a Property for
inspection and maintenance, Provider and its agents, consultants and representatives shall
notify the site administrator
6.4
Vandalism and Theft. Notwithstanding the foregoing, after the Commercial
Operation of a Project, Host shall conduct routine visual observations of the Projects and shall
notify Provider of any apparent theft, damage or vandalism to the Projects, including graffiti
within two (2) business days of any such discovery.
(a)
Host shall have the right, but no obligation to remove all graffiti and “tagging”
of the following components of the Projects; provided, however, that Provider shall supply all
paint that is reasonably required to remove graffiti from such Project components: columns,
beams, purlins, steel racking, panel boxes, protection barriers and skirts located underneath
solar modules, canopy bollards and other equipment hanging from columns.
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(b)
Provider shall be solely responsible for, and shall have the exclusive right to
remove graffiti and “tagging” of the following components of the Project: inverters, combiner
boxes, solar modules and all other electrical equipment having access to live disconnect
switches from enclosures.
(c)
Host shall reasonably cooperate with any and all investigations initiated by
Provider pertaining to any event of theft or vandalism affecting the Projects including, but not
limited to, filing police reports, witness statements and public announcements, consistent with
law and the rights of Host’s staff, students and their families and associates, at law and
pursuant to the Board Policies and Administrative Procedures of Host.
(d)
Provider shall otherwise bear all cost, risk and liability of vandalism and theft of
the System and Host shall have no obligation to provide security or protection of the Projects
other than that expressly set forth herein.
6.5

Safety and Security.

(a)
Provider shall take all reasonably necessary safety precautions in providing the
Energy Output and shall comply in all material respects with all Applicable Laws pertaining to
the safety of persons and real and personal property, including, without limitation, Education
Code sections 45125.1 (finger-printing) and 45122.1 (violent or serious felonies).
(b)
Host shall provide and take those measures related to the security and protection
of the Projects only to the extent otherwise provided by Host in relation to its own property.
(c)
Provider shall in its sole discretion be permitted, but not required, to install and
operate security measures including, but not limited to, security surveillance, and non-injurious
fencing around ground-mounted arrays, security and safety signage and safety billboards.
(d)
Host shall fully cooperate with any efforts of Provider to educate teachers,
parents and students regarding the safety and security of the Projects.
6.6
Emergency Response Planning. If requested by Provider, Host agrees to
reasonably cooperate with Provider to establish an emergency response protocol in the event of
any naturally or non-naturally occurring emergency situation (e.g. earthquake, flood, fire,
bomb threat, public demonstration, state and federal declared emergencies) directly affecting
the operation of the Projects or the Property.

Article VII
METERING DEVICES AND METERING
7.1
Metering Equipment. A Metering Device shall be installed for each System,
and the Provider shall provide, install, own, operate and maintain the Metering Devices. Upon
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request, Host shall be entitled to direct and continuous electronic access to the software
platform of Metering Device which provides energy production data relating to the Systems for
purposes of tying such data into the District’s energy management system.
7.2
Measurements. Readings of any Metering Device shall be conclusive as to the
amount of Energy Output; provided that if a Metering Device is out of service, is discovered to
be inaccurate pursuant to Section 7.3, or registers inaccurately, measurement of Energy Output
shall be determined in the following sequence: first, by estimating Energy Output during
periods when such Metering Device was registering inaccurately by obtaining the product of (i)
the average ratio of kWh of Energy Output per System generating capacity (measured in kW)
of each other System whose Metering Device was in service and registering accurately during
such period multiplied by (ii) the System generating capacity (measured in kW) of the System
whose Metering Device was registering inaccurately, subject to reduction for any portion of the
affected System not operating normally in accordance with the basis of design as such Systems
are completed at time of the applicable Commercial Operation Date; and, second, applying
such estimated Energy Output (a) for the actual period during which inaccurate measurements
were made or (b) if no reliable information exists as to the period of time during which such
Metering Device was registering inaccurately, to an assumed period equal to one-half of the
period from the date of the last previous test of such Metering Device through the date the
inaccuracy was identified and corrected; provided, however, that, in the case of clause (b), the
period covered by the correction under this Section 7.2 shall not exceed six (6) months.
7.3
Standard of Metering Device Accuracy; Resolution of Disputes as to Accuracy.
The following steps shall be taken to resolve any disputes regarding the accuracy of a Metering
Device:
(a)
The Energy Output will be measured by commercial grade metering equipment
provided and installed as part of the System.
(b)
If either Party disputes the accuracy or condition of such Metering Device, such
Party shall so advise the other Party in writing.
(c)
Provider shall, within fifteen (15) Business Days after receiving such notice
from Host or issuing such notice to Host, advise Host in writing as to Provider's position
concerning the accuracy of such Metering Device and Provider's reasons for taking such
position.
(d)
If the Parties are unable to resolve the dispute through reasonable negotiations,
then either Party may request a test of such Metering Device.
(e)
If such Metering Device is found to be inaccurate by not more than two percent
(2%), any previous recordings of such Metering Device shall be deemed accurate, and the
Party disputing the accuracy or condition of such Metering Device under Section 7.3(a) shall
bear the cost of inspection and testing of such Metering Device.
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(f)
If such Metering Device is found to be inaccurate by more than two percent
(2%) or if such Metering Device is for any reason out of service or fails to register, then (i)
Provider shall promptly cause such Metering Device found to be inaccurate to be adjusted to
correct, to the extent practicable, such inaccuracy, and (ii) the Parties shall estimate the correct
amounts of Energy delivered during the periods affected by such inaccuracy, service outage or
failure to register as provided in Section 7.2. If as a result of such adjustment the quantity of
Energy Output for any period is decreased (such quantity, the "Energy Deficiency Quantity"),
Provider shall reimburse Host for the amount paid by Host in consideration for the Energy
Deficiency Quantity, and shall bear the cost of inspection and testing of such Metering Device.
If as a result of such adjustment the quantity of Energy Output for any period is increased (such
quantity, the "Energy Surplus Quantity"), Host shall pay for the Energy Surplus Quantity at the
Energy Payment Rate applicable during the applicable Contract Year, and shall bear the cost of
inspection and testing of such Metering Device.
Article VIII
LOSS, DAMAGE OR DESTRUCTION OF SYSTEM; INSURANCE; FORCE MAJEURE
8.1

System Loss.

(a)
Subject to Host’s obligation to indemnify Provider set forth in Section 12.1,
Provider shall bear the risk of any System Loss on each Property. Provider shall provide and
maintain insurance against any System Loss, including business interruption insurance, in an
amount not less than the System Loss Amount, with the loss payable to Provider.
(b)
In the event of any System Loss that is less than total destruction or loss of any
System, as defined under Section 8.1(c), this Agreement will remain in full force and effect
and Provider shall, at Provider’s sole cost and expense, repair or replace the Systems as quickly
as practicable to the original Nameplate Capacity at time of the Commercial Operation Date.
Provider shall be entitled to all proceeds of insurance with respect to damage to or loss of the
Systems; provided, however, that proceeds paid on account of damage to the Property shall be
paid to Host.
(c)

Total Damage or Destruction.

(i)
In the event of any System Loss that, in the reasonable judgment of
Provider, results in damage, destruction or loss of (A) all or substantially all of any Project,
(B) such magnitude that the cost to rebuild such Project would result in material economic
impact to Provider, or (C) such magnitude that Provider’s financing parties will not permit the
use of insurance proceeds for the purpose of rebuilding the relevant Project(s), Provider shall,
within twenty (20) Business Days following the occurrence of such System Loss, notify Host
whether Provider is willing, notwithstanding such System Loss, to repair or replace the
Projects subject to such total System Loss.
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(ii)
In the event that Provider notifies Host that Provider is not willing to
repair or replace any Project subject to such System Loss, as described in Section 8.1(c)(i),
(A) this Agreement will terminate with respect to such Systems, automatically effective upon
the delivery of such notice, (B) from and after the date of delivery of such notice, each such
System shall no longer constitute part of the Project Portfolio for all purposes hereunder and
the aggregate payments with respect to the Project Portfolio under EXHIBIT D and EXHIBIT
E shall be correspondingly reduced, (C) Provider shall, at Provider’s sole cost and expense,
remove each such Project from the Property as provided in Section 2.5, and (D) Provider shall
be entitled to all proceeds of insurance with respect to damage to or loss of the Systems,
provided, however, that proceeds paid on account of damage to the Property shall be paid to
Host.
8.2

Insurance.

(a)
Provider. Provider shall maintain, at its sole expense, Provider shall maintain
(i) property insurance on the Projects for the replacement cost thereof, (ii) commercial general
liability insurance with coverage of at least $1,000,000 per occurrence and $2,000,000 annual
aggregate, (iii) employer's liability insurance with coverage of at least $1,000,000 (iv) workers'
compensation insurance as required by law and (v) an umbrella policy of at least $5,000,000.
Such insurance shall be primary coverage without right of contribution from any insurance of
Host. Provider shall provide documentation of such insurance to the Host evidencing the
insurance required under this Section within thirty (30) days of the written request by Host, and
Provider shall provide certificate holder thirty (30) days written notice of cancellation (ten (10)
days for non-payment of premium). Failure of Host to enforce the minimum insurance
requirements listed above shall not relieve Provider of responsibility for maintaining these
coverages.
(b)
Host. Host shall provide and maintain "all-risk" property damage insurance,
covering the Property in the amount not less than the replacement value of the Host’s
buildings, tools, personal property and equipment, which comprise all or a portion of the
Property, excluding coverage for the Projects, during all periods (construction and operation).
All such policies shall be commensurate with the coverages typically carried by Host. Within
thirty (30) days after execution of this Agreement and thereafter at each renewal date, Host
shall deliver to Provider certificates of insurance evidencing such coverage. Provider shall be
given at least thirty (30) days' prior written notice by the applicable insurer in the event of
cancellation, non-renewal or termination of coverage (ten (10) days for non-payment of
premium). Such insurance shall be primary coverage. Unless caused by Provider, Provider
shall not be liable for any damage to any Property, or any of Host's equipment, buildings, tools
or personal property located thereon that results from perils that would be insured against in a
so called "all-risk property damage" insurance policy. Failure of Provider to enforce the
minimum insurance requirements listed above shall not relieve Host of responsibility for
maintaining these coverages.
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(c)
Provider shall maintain or caused to be maintain “all risk” property insurance
covering each of the Projects during all periods (construction and operation) that Provider is
the beneficial owner of such Projects. Provider agrees to waive subrogation in favor of Host
and its affiliates under the “all-risk” property insurance policy being maintained pursuant to
this provision.
(d)
(d) All insurance required hereunder shall waive the insurer’s right of
subrogation. The provisions of this Agreement shall not be construed so as to relieve any
insurer of its obligation to pay any insurance proceeds in accordance with the terms and
conditions of valid and collectible insurance policies. The liability of the Parties shall not be
limited by insurance.
8.3

Performance Excused by Force Majeure.

(a)
Excused Performance. Except as otherwise specifically provided in this
Agreement, neither Party shall be considered in breach of this Agreement or liable for any
delay or failure to comply with the Agreement (other than the failure to pay amounts due
hereunder), if and to the extent that such delay or failure is attributable to the occurrence of
Force Majeure; provided that the Party claiming relief under this Section shall (i) immediately
notify the other Party in writing of the existence of the Force Majeure, (ii) exercise all
reasonable efforts necessary to minimize delay caused by such Force Majeure, (iii) notify the
other Party in writing of the cessation or termination of said Force Majeure and (iv) resume
performance of its obligations hereunder as soon as practicable thereafter.
(b)
Termination in Consequence of Force Majeure Event. If an event of Force
Majeure shall have occurred with respect to a Project that has affected Provider’s performance
of its obligations hereunder and that has continued for a continuous period of ninety (90) days,
then Provider shall have the right to terminate this Agreement with respect to such Project
upon thirty (30) days’ prior written notice to Host. Upon such termination for Force Majeure,
neither Party shall have any liability to the other with respect to such Project (other than any
such liabilities that have accrued prior to such termination), and the provisions of Article IX
(Events of Default; Remedies) shall be inapplicable to such Project.
Article IX
EVENTS OF DEFAULT; REMEDIES
9.1
Events of Default. An “Event of Default” means, with respect to a Party (a
“Defaulting Party”), the occurrence of any of the following:
(a)
(a) the failure to make, when due, any payment required under this
Agreement if such failure is not remedied within thirty (30) calendar days after written notice
for all other payments; or
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(b)
Host, through conduct inconsistent with this Agreement, materially interferes
with the operation or energy production of the System(s), including but not limited to any
interference or interruption which results in the decommissioning of any System or any
component thereof; or
(c)
Host breaches or fails to maintain any applicable interconnection or net
metering agreement between Host and the Utility; or
(d)

such Party becomes Bankrupt; or

(e)
such Party fails to provide or maintain in full force and effect any required
insurance, if such failure is not remedied within ten (10) Business Days after receipt of written
notice from the Non-Defaulting Party to the Defaulting Party; or
(f)
Host makes a transfer of the applicable Property without prior written notice to
Provider, such Host transferee does not agree to be bound by the terms of the relevant
Easement Agreement and this Agreement, or both;
(g)
Any event of default by Host under any Easement Agreement, which is not
cured within the applicable cure period as set forth in the Easement Agreement;
(h)
Provider fails to maintain or repair the System in the event such maintenance or
repair of the System is required to prevent injury or death to persons on Host’s Property.

9.2
Remedies for Event of Default. If at any time an Event of Default with respect
to a Defaulting Party has occurred and is continuing, the other Party (the “Non-Defaulting
Party”) will, without (except as otherwise provided in Section 9.3) limiting the rights or
remedies available to the Non-Defaulting Party under this Agreement or Applicable Law, have
the right:
(a)
by notice to the Defaulting Party, to designate a date, not later than thirty
(30) Business Days after the date such notice is effective, as an early termination date (“Early
Termination Date”) in respect of this Agreement;
(b)

to withhold any payments due to the Defaulting Party under this Agreement;

and
(c)
to suspend performance due to the Defaulting Party under this Agreement,
subject to the requirements of the consent executed pursuant to Section 17.2(b). In the event
that the Non-Defaulting Party designates an Early Termination Date, this Agreement will
terminate as of the Early Termination Date, unless the Event of Default has been cured prior to
that date or the Defaulting Party is undertaking, and for only so long as the Defaulting Party
continues to take, diligent efforts reasonably likely to cure such Default.
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9.3
Host Removal Rights Upon Termination for Default. In the event that Host is
the Non-Defaulting Party, and that Host elects to terminate this Agreement as provided in
Section 9.2, Host will be entitled, in its sole and absolute discretion to require that Provider
remove the Systems as provided in Section 2.5 (or Host may remove and have stored the
Projects at Provider’s sole cost and expense if Provider fails to remove the Projects within one
hundred and eighty (180) calendar days after the Early Termination Date; however, in any
event that the Project is stored by Host and Provider fails to take possession of the stored
Project or fails to reimburse Host the cost of storage prior to taking possession of the stored
Project, Host shall be entitled to sell, by any reasonable method, such portions of the stored
Project necessary to defray the cost of storage, and apply such proceeds to the cost of storage);
Host’s election of the remedy provided in this Section 9.3 is not intended to be exclusive and
does not prevent Host from seeking any damages and remedies at law or in equity, subject to
Section 9.8 below.
9.4
Provider Removal Rights Upon Termination for Default. In the event that
Provider is the Non-Defaulting Party, and Provider elects to terminate this Agreement as
provided in Section 9.2, Provider will be entitled to remove the Projects at Host’s sole cost and
expense. Provider’s election of the remedy provided in this Section 9.4 is not intended to be
exclusive and does not prevent Provider from seeking any damages and remedies at law or in
equity, subject to Section 9.8 below.
9.5
Termination Payment for Host’s Default. In addition to the exercise of any and
all other remedies available under this Agreement or under Applicable Law upon termination
of this Agreement as a result of an Event of Default by Host, Host shall be required to pay to
Provider (i) any amount owed by Host to Provider for Energy Output delivered prior to the
Early Termination Date, and (ii) as liquidated damages, the Termination Value set forth in
EXHIBIT F for the year in which the Early Termination Date occurs ( “Host Termination
Payment”). The Parties agree and acknowledge that given the complexity of the technology
used by the Projects and the volatility of energy markets, actual damages to Provider would be
difficult if not impossible to ascertain, and the Termination Value is a reasonable
approximation of the damages suffered by Provider as a result of early termination of this
Agreement. Within forty-five (45) calendar days of written demand by Provider to Host of
amounts due under this Section 9.5, Host shall pay to Provider in immediately available funds
the Host Termination Payment calculated in accordance with this Section 9.5. For the
avoidance of doubt, upon Host’s payment of the Host Termination Payment to Provider, Host
shall not acquire title to the System Assets, and except as set forth herein, both Parties’
obligations under this Agreement shall terminate immediately.
9.6
Closeout Setoffs. Upon the termination of this Agreement in its entirety and the
termination of all the Easement Agreements, either Party will be entitled, at its option and in its
discretion, to set off, against any amounts due and owing from the other Party under this
Agreement or the Easement Agreements, any amounts due and owing from the other Party
under this Agreement, or the Easement Agreements.
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9.7
Remedies Cumulative. Except as provided in Sections 9.3 and 9.4, the rights
and remedies contained in this Article IX are cumulative with the other rights and remedies
available under this Agreement or at law or in equity.
9.8
Limitation on Liability. IF NO REMEDY OR MEASURE OF DAMAGES IS
EXPRESSLY PROVIDED HEREIN, THE DEFAULTING PARTY’S LIABILITY SHALL
BE LIMITED TO DIRECT ACTUAL DAMAGES ONLY. SUCH DIRECT ACTUAL
DAMAGES SHALL BE THE SOLE AND EXCLUSIVE REMEDY AND ALL OTHER
REMEDIES OR DAMAGES AT LAW OR IN EQUITY ARE WAIVED UNLESS
EXPRESSLY HEREIN PROVIDED. NEITHER PARTY SHALL BE LIABLE FOR
CONSEQUENTIAL OR INDIRECT DAMAGES EXCEPT TO THE EXTENT PART OF AN
EXPRESS REMEDY OR MEASURE OF DAMAGES HEREIN. THIS LIMITATION OF
LIABILITY SHALL NOT APPLY TO THIRD PARTY CLAIMS, AND SHALL NOT LIMIT
THE INDEMNITY OBLIGATIONS OF THE PARTIES HEREUNDER.

Article X
INVOICING AND PAYMENT
10.1 Invoicing and Payment. Commencing on the first month after the Commercial
Operation Date of the first System of the Project Portfolio, Provider shall submit an invoice for
payment for Energy Output to Host on the first day of each month during the Term. All
invoices under this Agreement will be due and payable not later than thirty (30) calendar days
after receipt of the applicable invoice (or on the next Business Day). Host shall make payment
to any account designated in writing by Provider. Any amounts not paid by the applicable due
date will accrue interest at the Late Payment Interest Rate until paid in full.
10.2 Taxes. Each Party shall be responsible for the timely payment of all taxes
(including, without limitation, any and all transfer taxes) imposed on that Party by law and
arising out of or in connection with this Agreement. However, Host shall be responsible for the
payment of any applicable transfer taxes arising upon the sale or transfer, if any, of ownership
of the Systems to Host pursuant to this Agreement. For the avoidance of doubt, and
notwithstanding any term to the contrary in this Agreement, Provider will pay and be
responsible for any sales or use tax imposed with respect to Provider’s acquisition, installation
and ownership of the Projects. Provider shall not be liable for any real property taxes or
assessments associated with the Property, including any increased taxes or assessments on the
Property caused by the presence of the Projects, or any taxes payable by or assessed against
Host based on or related to Host’s income or revenues. Host shall be responsible to pay any
sales, use, excise, transfer and other similar taxes or assessments levied on the sale or
deliveries of the Solar Services hereunder (regardless of whether such taxes or assessments are
imposed on Provider or Host), together with any interest, penalties or additions to tax payable
with respect to such taxes or assessments.
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10.3 Late Payments. All undisputed amounts hereunder shall be paid by Host
without set-off or deduction, other than as described under Section 9.6 hereof. Any payment
not made within the time limit specified in Section 10.1, as well as any payments made
following a resolution of a disputed amount under Section 10.4, shall bear interest from the
date on which such payment was originally required to have been made (including, for
disputed amounts, as though there had been no dispute) through and including the date such
payment is actually received by Provider. Such interest shall accrue at the Late Payment
Interest Rate.
10.4 Disputed Amounts. Within thirty (30) days after receipt of any invoice, Host
may provide written notice to Provider of any alleged error therein. Host shall timely pay all
amounts not disputed in good faith, including the undisputed portion of any invoice, in
accordance with Section 10.1. If Provider notifies Host in writing within 30 days of receipt of
such notice that Provider disagrees with the allegation of error in the invoice, the Parties shall
meet, by telephone conference call or otherwise, within ten days of Host's response for the
purpose of attempting to resolve the dispute. If the Parties fail to resolve the dispute within 30
days after such initial meeting, such dispute shall be resolved pursuant to Article XV. Any
amounts disputed hereunder shall be placed in escrow pending resolution of such dispute
10.5 Records and Audits. Each Party will keep, for a period not less than three
(3) years after the expiration or termination of any Transaction, records sufficient to permit
verification of the accuracy of billing statements, invoices, charges, computations and
payments for such Transaction. During such period each Party may, at its sole cost and
expense, and upon reasonable notice to the other Party, examine the other Party’s records
pertaining to Transactions during such other Party’s normal business hours.
Article XI
REPRESENTATIONS AND WARRANTIES; BUYER ACKNOWLEDGEMENT
11.1 Host Representations and Warranties. Host hereby represents and warrants to
Provider that:
(a)
It is a public school district, duly organized, validly existing and in good
standing under the laws of the State of California; that it has the power and authority to enter
into and perform this Agreement; and that the execution, delivery and performance of this
Agreement has been duly authorized by all necessary corporate action. Host covenants that
during the Term it shall remain a duly organized and validly existing legal entity with authority
to conduct business in the State of California and shall have the power and authority to perform
this Agreement; and
(b)
There is (i) no pending, or to its knowledge, threatened, legal action or
proceedings that could materially adversely affect its ability to perform its obligations under
this Agreement or Provider’s right to construct, own, operate and maintain any Project, and (ii)
no environmental liability, environmental claim, or to its knowledge, potential or threatened
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environmental claim, asserted or threatened, against any Property which would adversely affect
Host’s ability to perform under this Agreement or Provider’s rights to construct, own, operate
and maintain any System; and
(c)
The execution, delivery and performance of this Agreement by Host will not
result in a breach of, default under or violation of any Applicable Law, or the provisions of any
authorization or in a breach of, default under or violation of any provision of its articles of
incorporation or bylaws or any promissory note, indenture or any evidence of indebtedness or
security therefore, material lease, material contract or other material agreement by which it or
its property is bound; and
(d)
To the best knowledge of the Host, as of the date hereof, no governmental
approval or consent is required in connection with the due authorization, execution and
delivery of this Agreement or the performance of the Host of its obligations hereunder which
the Host has reason to believe that it will be unable to obtain in due course on or before the
date required for Host to perform such obligations; and
(e)
This Agreement constitutes a legal, valid and binding obligation enforceable
against Host in accordance with its terms, except as the enforceability of such terms may be
limited by applicable bankruptcy, reorganization, insolvency or similar laws affecting the
enforcement of creditor's rights generally; and
(f)
It has not entered into any contracts or agreements with any other person
regarding the provision of services at the Property contemplated to be provided by Provider
under this Agreement; and
(g)
It is capable of assessing the merits of and understanding, and understands and
accepts, the terms, conditions and risks of this Agreement and has made its own independent
decision to enter into this Agreement; and
(h)
It understands that the Provider is not acting as a fiduciary for or an adviser to it
or its Affiliates; and
(i)
That the various charges and fees contained in this Agreement are the result of
arms’ length transactions on the date of the execution and delivery of this Agreement; and
(j)
Term; and

Its real property interest in the Property is sufficient to carry it through the

(k)
Subject to any Property for which Host shall obtain an SNDA in accordance
with Section 6.1(b), Host further represents and warrants that there are no liens, security
interests, claims and other encumbrances existing on any Property which would adversely
affect Provider’s rights to construct, own, operate and maintain the Systems on such Property
and to perform its obligations under this Agreement; and
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(l)
None of the electricity to be generated by the Systems will be used to generate
energy for the purpose of heating a swimming pool.
(m)
(m) It has made all necessary findings in accordance with California
Government Code Section 4217.12.
(n)
The audited financial statements of the Host of the past three fiscal years, (i)
were prepared in accordance with generally accepted accounting principles consistently
applied throughout the respective periods covered thereby, except as otherwise expressly noted
therein, and (ii) present fairly the financial condition of Host as of the dates thereof and results
of its operations for the period covered thereby. Host further represents and warrants to
Provider that (1) since the date of the most recent of the above-referenced audited financial
statements, there has been no material adverse change in Host's financial condition and (2)
Host shall provide its audited financial statements annually to Provider within thirty (30) days
of completion.
11.2 Provider Representations and Warranties. Provider hereby represents and
warrants to Host that:
(a)
It is a limited liability company, duly organized, validly existing, and in good
standing under the laws of the State of Delaware, that it has the power and authority to enter
into and perform this Agreement, and that the execution, delivery and performance of this
Agreement has been duly authorized by all necessary limited liability company action on its
part. Further, Provider covenants that during the Term it shall remain a duly organized and
validly existing legal entity with authority to conduct business in the State of California and
shall have the power and authority to perform this Agreement; and
(b)
No suit, action, arbitration, legal, administrative or other proceeding is pending
or, to the best of Provider's knowledge, has been threatened against Provider that would affect
the validity or enforceability of this Agreement or the ability of Provider to fulfill its
commitments hereunder, or that would, if adversely determined have a material adverse effect
on Provider's performance of this Agreement; and
(c)
The execution, delivery and performance of this Agreement by Provider will not
result in a breach of, default under or violation of any Applicable Law, or the provisions of any
authorization or a breach of, default under or violation of any provision of its certificate of
formation or other organizational documents or any promissory note, indenture or any evidence
of indebtedness or security therefore, material lease, material contract or other material
agreement by which it or its property is bound; and
(d)
This Agreement constitutes a legal, valid and binding obligation enforceable
against Provider in accordance with its terms, except as the enforcement of such terms may be
limited by applicable bankruptcy, reorganization, insolvency or similar laws affecting the
enforceability of creditor's rights generally; and
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(e)
It is not an electrical public utility or electrical corporation as defined by Cal.
Pub. Util. Code § 218(b).
11.3 Host Acknowledgement Regarding Inapplicability of Bankruptcy Code
Section 366. Host acknowledges and agrees that, for purposes of this Agreement, Provider is
not a “utility” as such term is used in Section 366 of the Bankruptcy Code, and Host agrees to
waive and not to assert the applicability of the provisions of Section 366 in any bankruptcy
proceeding wherein Host is a debtor.
Article XII
INDEMNITY
12.1

Indemnity.

(a)
Indemnification of Host by Provider. Provider shall defend, indemnify and hold
harmless Host and their officers, employees, agents and independent contractors from all
liabilities, claims, actions, liens, judgments, demands, damages, losses, costs or expenses of
any kind arising from third party claims for death, personal injury, property damage or other
cause based or asserted upon any act, omission, or breach connected with or arising from
Provider’s performance under this Agreement. As part of this indemnity, Provider shall protect
and defend, at its own expense, Host and their officers, employees, agents and independent
contractors from any legal action including attorneys fees or other proceeding based upon such
act, omission, breach or as otherwise required by this Section. Furthermore, Provider agrees to
and does hereby defend, indemnify and hold harmless Host and their officers, employees,
agents and independent contractors from every third party claim or demand made, and every
liability, loss, damage, expense or attorneys fees of any nature whatsoever arising out of a third
party claim or demand, which may be incurred by reason of:
(i)
Liability for (1) death or bodily injury to persons; (2) damage or injury
to, loss (including theft), or loss of use of, any property; (3) any failure or alleged failure to
comply with any provision of law or this Agreement; or (4) any other loss, damage or expense,
sustained by any person, firm or corporation or in connection with Provider’s conduct arising
from or related to this Agreement, except for liability resulting from the sole or active
negligence or the willful misconduct of Host.
(ii)
Any bodily injury to or death of persons or damage to property caused
by any act, omission or breach of Provider or any person, firm or corporation employed by
Provider, either directly or by independent contract, including all damages or injury to, loss
(including theft), or loss of use of, any property, sustained by any person, firm or corporation,
arising out of or in any way connected with Provider’s conduct arising from or related to this
Agreement, whether said injury or damage occurs either on or off Host property, but not for
any loss, injury, death or damages caused by the sole or active negligence or willful
misconduct of Host.
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(iii) Any dispute between Provider and Provider’ subcontractors/ supplies/
sureties, including, but not limited to, any failure or alleged failure of the Provider (or any
person hired or employed directly or indirectly by the Provider) to pay any subcontractor or
materialman of any tier or any other person employed in connection with Provider’s conduct
arising from or related to and/or filing of any stop notice or mechanic’s lien claims.
(b)
Provider, at its own expense, cost, and risk, shall defend (with counsel of
Provider’s selection, subject to approval and acceptance by Host, which acceptance and
approval shall not unreasonably be withheld) any and all claims, actions, suits, or other
proceedings that may be brought or instituted against Host, its officers, agents or employees,
on account of or founded upon any cause, damage, or injury identified in this Section and shall
pay or satisfy any judgment that may be rendered against Host, its officers, agents or
employees in any action, suit or other proceedings as a result thereof.
(c)
Indemnification of Provider by Host. To the furthest extent permitted by
California law, Host shall defend, indemnify, and hold harmless Provider, agents,
representatives, officers, consultants and employees from any and all third party claims of any
kind, nature, and description, including, but not limited to, attorneys’ fees and costs, directly or
indirectly arising from personal or bodily injuries, death or property damage arising out of,
connected with, or resulting from the negligence or willful misconduct of Host.
Article XIII
SYSTEM PURCHASE AND SALE OPTIONS
13.1 Grant of Purchase Option. Provider hereby grants Host the right and option to
purchase all of Provider’s right, title and interest in and to the total System Assets comprising
the Project Portfolio on the terms set forth in this Article XIII (the “Purchase Option”). The
Purchase Option shall be irrevocable by Provider, and may be exercised by Host in accordance
with this Agreement.
(a)
Purchase Option Upon Expiration of Term. Host may elect to exercise the
Purchase Option at the conclusion of the Term by providing written notice to Provider of its
intent to exercise the Purchase Option no later than one hundred eighty (180) calendar days
prior to the end of the Term.
(b)
Purchase Option Prior to Expiration of Term. Host may elect to exercise the
Purchase Option on or after the 7th, 10th and 15th anniversary of the Commercial Operation
Date of the last System of the Project Portfolio, and only at any time during such applicable
year, by providing written notice to Provider of its intent to exercise the Purchase Option on
any day within such year of its intent to exercise the Purchase Option, provided that no uncured
Event of Default by Host shall have occurred.
13.2 Calculation of Purchase Price. The purchase price (the “Purchase Price”)
payable by Host for the System Assets under the Purchase Option shall be the greatest of (a)
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the aggregate Fair Market Value of all the System Assets in the Project Portfolio as agreed
between the Parties (or if no agreement, as is determined by the Independent Appraiser), and
(b) the Termination Value set forth in EXHIBIT F for the year in which the Purchase Price is
to be paid.
13.3 Determination of Fair Market Value by Mutual Agreement of Parties. Within
the first thirty (30) Business Days following the date of Provider’s receipt of notice to exercise
the Purchase Option, the Parties shall meet and utilize their best efforts to agree upon the Fair
Market Value of the System Assets. If the Parties are unable to agree upon such Fair Market
Value during this thirty (30) Business Day period, the Parties shall select an Independent
Appraiser in accordance with Section 13.4.
13.4
Selection of Independent Appraiser. Within ten (10) calendar days of the
Parties’ failure to establish fair market value pursuant to Section 13.3, Provider and Host shall
mutually agree upon the selection of an Independent Appraiser. If Provider and Host do not
agree upon the appointment of an Independent Appraiser within such twenty (20) Business
Day period, then at the end of such twenty (20) Business Day period an independent appraiser
shall be selected by random lot from two firms proposed by each Party.
13.5

Determination of Fair Market Value by Independent Appraiser.

(a)
The Independent Appraiser shall, within twenty (20) Business Days of
appointment, make a preliminary determination of the Fair Market Value (the “Preliminary
Determination”).
(b)
Upon making such Preliminary Determination, the Independent Appraiser shall
provide such Preliminary Determination to Provider and Host, together with all supporting
documentation that details the calculation of the Preliminary Determination. Provider and Host
shall have the right to object to the Preliminary Determination within twenty (20) Business
Days of receiving such Preliminary Determination. If neither Party objects to the Preliminary
Determination within such twenty (20) Business Day period, it shall be deemed accepted by
both Parties. Within ten (10) Business Days after the expiration of such twenty (20) Business
Day period, the Independent Appraiser shall issue the Independent Appraiser’s final
determination of Fair Market Value (the “Final Determination”) to Provider and Host, which
shall specifically address the objections received by the Independent Appraiser and whether
such objections were taken into account in making the Final Determination. Except in the case
of fraud or manifest error, the Final Determination of the Independent Appraiser shall be final
and binding on the Parties.
13.6 Costs and Expenses of Independent Appraiser. Provider and Host shall each be
responsible for payment of one half of the costs and expenses of the Independent Appraiser.
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13.7

Exercise of Purchase Option.

(a)
Host shall have twenty (20) Business Days from the date of the Final
Determination, or, if Host and Provider have mutually agreed upon a Purchase Price, the date
that the Parties agree upon a Purchase Price (such period, the “Exercise Period”), to exercise
the Purchase Option, at the Purchase Price calculated pursuant to Section 13.2 Host must
exercise its Purchase Option during the Exercise Period by providing a notice (an “Exercise
Notice”) to Provider. Once Host delivers its Exercise Notice to Provider, such exercise shall
be irrevocable.
(b)
Provider shall, upon at least three (3) Business Days’ prior written notice from
Host to Provider at any time during the Exercise Period, make the System Assets, including
records relating to the operations, maintenance, and warranty repairs, available to Host for its
inspection during normal business hours.
13.8 Terms of Projects Purchase. On the Transfer Date (a) Provider shall surrender
and transfer to Host all of Provider’s right, title and interest in and to all System Assets and
shall retain all liabilities arising from or related to the System Assets prior to the Transfer Date,
(b) Host shall pay the Purchase Price, by certified check, bank draft or wire transfer and shall
assume all liabilities arising from or related to the System Assets from and after the Transfer
Date, and (c) both Parties shall (i) execute and deliver a bill of sale and assignment of contract
rights containing such representations, warranties, covenants and other terms and conditions as
are usual and customary for a sale of assets similar to the Projects, together with such other
conveyance and transaction documents as are reasonably required to fully transfer and vest title
to the System Assets in Host, and (ii) deliver ancillary documents, including releases,
resolutions, certificates, third person consents and approvals and such similar documents as
may be reasonably necessary to complete the sale of the System Assets to Host.
13.9 Transfer Date. The closing of any sale of the System Assets (the “Transfer
Date”) pursuant to this Article will occur no later than forty-five (45) calendar days following
the date on which the Independent Appraiser issues the Final Determination.
13.10 Assignment of Warranties or Supply Contracts. In the event Host exercises the
Purchase Option pursuant to this Article XIII, Provider shall assign to Host any then-existing
equipment warranties, and, at Host’s request, any equipment, maintenance, operations or
supply contracts pertaining to the ownership and operation of the System(s).
Article XIV
CONFIDENTIALITY AND PUBLICITY
14.1

Confidentiality.

(a)
The Parties hereby expressly acknowledge that only after this Agreement is
ratified or approved by Host’s Governing Board, including all attachments, it becomes a Public
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Record subject to disclosure, and neither Party is obligated to undertake any conduct toward
avoiding disclosure hereof. Notwithstanding the foregoing, Host will not disclose those
portions of this Agreement which are exempt pursuant to applicable law regarding trade secrets
and/or privileged or confidential commercial or financial information, which includes but is not
limited to information related to pricing, and Host will treat public information requests in
compliance with California Government Code § 6250 et seq. (Public Records Act).
14.2

Publicity.

(a)
The Parties share a common desire to generate favorable publicity regarding the
Systems and their association with it. The Parties acknowledge that they each may, from time
to time, issue press releases or other public statements regarding the System(s) and that they
shall reasonably cooperate with each other, subject to each Party’s reasonable exercise of
discretion, in connection with the issuance of such releases. To the extent possible, Provider
shall only take photographs during the hours before school or after school.
(b)
Host shall have the right to display photographs of the System(s) in its
advertising and promotional materials, provided that any such materials identify Provider as
the owner, operator and developer of the Projects. Without limiting the foregoing, the Systems
shall be named "PFMG Solar Systems at Pasadena Unified School District", as applicable. On
all signage at the Site, and in all publicly distributed materials and other public
communications issued by either Party that refer to a Project by name, such name shall be
followed by a statement to the effect that Provider owns and operates the Project. Provider
shall have the right to display photographs of the Projects, and the buildings or land upon
which the Projects may be installed, in its advertising and promotional materials, including
Provider's website, without the consent of the Host; however, Provider shall be required to
secure, through Host and in accordance with Host’s Board Policies, Administrative Procedures
and Applicable Law, consent of any of Host’s students or staff appearing in such images prior
to any publication.
Article XV
DISPUTE RESOLUTION

15.1 Dispute Resolution. Any bona fide dispute, controversy or claim arising out of
or in connection with this Agreement (a “Dispute”) shall be resolved in accordance with this
Article XV.
(a)
Either Party may deliver a notice to the other Party requesting the Dispute be
referred to that Party's management. Any such notice shall include the names of the managers
to resolve the Dispute. Any such notice shall be delivered within a reasonable period of time
after the Dispute arises, but in no event more than four (4) years after expiration of the Term or
other Termination of this Agreement. Within seven (7) Business Days after a receipt of notice,
the other Party shall provide written notice to the requesting Party indicating a schedule for
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informal Dispute resolution, which informal resolution efforts shall commence substantially
and in good faith within fourteen (14) Business Days of the notice of Dispute.
(b)
If, after such Dispute resolution in accordance with paragraph (a) above remains
unresolved, either Party may require that a non-binding mediation take place. In such
mediation, representatives of the Parties with authority to resolve the Dispute, subject to legal
requirements for approval or ratification by Host’s Governing Board, shall meet for at least
three (3) hours with a mediator whom they choose together. If the Parties are unable to agree
on a mediator, then either Party is hereby empowered to request the American Arbitration
Association to appoint a mediator. The mediator's fee and expenses shall be paid one-half by
each Party.
(c)
Any Dispute not resolved to the mutual satisfaction of the Parties pursuant to
paragraphs (a) and (b) above each Party shall retain the right, but not the obligation, to pursue
any legal or equitable remedy available to it in a court of competent jurisdiction. Any civil
action shall be brought only in the County in which the Property is located or, in any Federal
civil action, in the United States District Court closest to the administrative offices of the Host.
(d)
Either Party may seek a restraining order, temporary injunction, or other
provisional judicial relief if the Party, in its sole judgment, believes that such action is
necessary to avoid irreparable injury or to preserve the status quo. The Parties shall continue in
good faith in the procedures hereunder despite any requests for provisional relief.
(e)
During the conduct of any Dispute resolution procedures pursuant hereto the
Parties shall continue to perform their respective undisputed obligations by virtue of the
matters in Dispute.
(f)
No termination of this Agreement following an Event of Default shall relieve
the defaulting Party of its liability and obligations hereunder, and the non-defaulting Party may
take whatever action may appear necessary or desirable to enforce performance and
observance of any obligations under this Agreement.
Article XVI
NOTICES
16.1 Notices. Any notice, demand, request, consent, approval confirmation or
statements which is required or permitted under this Agreement shall be in writing and shall be
given or delivered by personal service, Federal Express or comparable overnight delivery
service, addressed to the Party receiving notice as specified below. Changes in such address
and/or contact persons named shall be made by notice similarly given. Notices shall be
deemed made upon actual personal delivery as shown by written delivery confirmation.
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Host:

Pasadena Unified School District
351 S. Hudson Avenue
Pasadena, CA 91109
Attention: Superintendent

Provider:

PFMG Solar PUSD, LLC
7777 Center Avenue, Suite 200
Huntington Beach, CA 92647
Phone: (714) 408-2982
Fax: (714) 545-8883
Attention: CEO
with a copy to:
Spear Point Energy LLC
465 N Mill Street
Aspen, CO 81621
Phone: (970) 920-2525
Attention: Sam Houston

Article XVII
ASSIGNMENT; COOPERATION WITH FINANCING
17.1 Assignment; Binding Effect. The Parties shall not, without the prior written
consent of the other, which consent will not be unreasonably withheld or delayed, assign,
pledge or transfer all or any part of, or any right or obligation under, this Agreement or any
Easement Agreement, whether voluntarily or by operation of law, and any such assignment or
transfer without such consent will be null and void. For purposes of this Section 17.1, consent
will not be deemed unreasonably withheld or delayed if the assignee does not have a
demonstrated creditworthiness equal to or greater than the assigning Party. Notwithstanding
the foregoing, (a) changes in control of Provider shall not be deemed an assignment of this
Agreement or any Easement Agreement, (b) Provider shall, without the prior written consent of
Host, be entitled to assign its rights and interests in this Agreement and in any Easement
Agreement to any Capital Provider in connection with any equity or debt funding of the
Projects, Provider or Provider’s Affiliates (including, without limitation, Provider’s entry into a
sale-leaseback or lease-leaseback transaction related to such financing), (c) Provider shall,
without the prior written consent of Host, be entitled to assign its rights and interests in the
Environmental Financial Attributes and Renewable Energy Credits that it owns pursuant to
Section 4.1 and Section 4.3, and (d) Provider shall, without the prior written consent of Host,
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be entitled to assign its rights and interests in this Agreement and in any Easement Agreement
to Provider’s Affiliates or and Capital Provider.
17.2 Cooperation with Project Funding. Host acknowledges that Provider may
finance or fund the development of each Project and Host agrees that it shall reasonably
cooperate with Provider and its funding sources in connection with such financing or funding
in accordance with the terms hereunder, including but not limited to (a) the furnishing of
financial statements and other information relevant to Host’s creditworthiness, as reasonably
requested by Provider, (b) providing its consent to any assignment, lien or license of this
Agreement, the Easement Agreement or the Projects for the benefit of any Capital Provider,
which assignment shall contain, but not be limited to, some or all of the terms described in
EXHIBIT G, (c) providing such opinions of counsel and other matters as Provider and its
financing parties may reasonably request, (d) providing consents and estoppels pursuant to
Section 17.3, (e) removing any liens pursuant to Section 6.1, (f) executing necessary
documents including providing certificates of incumbency and customary representation and
warranties, and (g) obtaining SNDAs pursuant to Section 6.1; provided that Provider shall be
responsible for and shall pay all costs and expenses in connection with Provider’s financing,
including the reasonable costs and fees associated with such opinions of counsel and other
matters as Provider and any Capital Provider request.
17.3 Further Assurances; Estoppel. The Parties shall do such further acts, perform
such further actions, execute and deliver such further or additional documents and instruments
as may be reasonably required or appropriate to consummate, evidence, or confirm the
agreements and understandings contained herein and to carry out the intent and purposes of
this Agreement, including, without limitation, the obligations of Host as outlined in EXHIBIT
G to consent to Provider’s collateral assignment of this Agreement to financing parties and to
provide notices and additional cure periods to the financing parties with respect to Provider
Events of Default. Either Party hereto, without charge, at any time and from time to time,
within five (5) Business Days after receipt of a written request by the other Party hereto, shall
deliver a written instrument, duly executed, certifying to such requesting Party, or any other
Person, firm or corporation specified by such requesting Party (such requesting Party includes,
but is not limited to, a Provider financing party with respect to Provider Events of Default):
(a)
That this Agreement is unmodified and in full force and effect, or if there has
been any modification, that the same is in full force and effect as so modified, and identifying
any such modification;
(b)
Whether or not to the knowledge of any such Party there are then existing any
offsets or defenses in favor of such party against enforcement of any of the terms, covenants
and conditions of this Agreement and, if so, specifying the same and also whether or not to the
knowledge of such party the other party has observed and performed all of the terms,
covenants and conditions on its part to be observed and performed, and if not, specifying the
same; and
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(c)

Such other information as may be reasonably requested by a Party hereto.

Any written instrument given hereunder may be relied upon by the recipient of such instrument,
except to the extent the recipient has actual knowledge of facts contained in the certificate.
Article XVIII
MISCELLANEOUS
18.1 Governing Law. This Agreement will be governed by the laws of the State of
California without giving effect to principles of conflicts of laws.
18.2 Entire Agreement; Amendments. This Agreement (including the exhibits, any
written schedules, supplements or amendments) constitutes the entire agreement between the
Parties, and shall supersede any prior oral or written agreements between the Parties, relating
to the subject matter hereof. Any amendment, modification or change to this Agreement will
be void unless in writing and signed by both Parties.
18.3 Non-Waiver. No failure or delay by either Party in exercising any right, power,
privilege, or remedy hereunder will operate as a waiver thereof. Any waiver must be in a
writing signed by the Party making such waiver.
18.4 Severability. If any part, term, or provision of this Agreement is determined by
an arbitrator or court of competent jurisdiction to be invalid, illegal, or unenforceable, such
determination shall not affect or impair the validity, legality, or enforceability of any other part,
term, or provision of this Agreement, and shall not render this Agreement unenforceable or
invalid as a whole. Rather the part of this Agreement that is found invalid or unenforceable
will be amended, changed, or interpreted to achieve as nearly as possible the same objectives
and economic effect as the original provision, or replaced to the extent possible, with a legal,
enforceable, and valid provision that is as similar in tenor to the stricken provision, within the
limits of Applicable Law or applicable court decisions, and the remainder of this Agreement
will remain in full force.
18.5 No Third Party Beneficiaries. Notwithstanding the protections for financing
parties set forth in Section 17.2 and Exhibit G, nothing in this Agreement will provide any
benefit to any third party or entitle any third party to any claim, cause of action, remedy or
right of any kind.
18.6 No Recourse to Affiliates. This Agreement is solely and exclusively between
the Parties, and any obligations created herein on the part of either Party shall be the
obligations solely of such Party. No Party shall have recourse to any parent, subsidiary,
partner, member, Affiliate, lender, director, officer or employee of the other Party for
performance or non-performance of any obligation hereunder, unless such obligations were
assigned to or assumed in writing by the Person against whom recourse is sought.
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18.7 Relationships of Parties. This Agreement shall not be interpreted to create an
association, joint venture, or partnership between the Parties nor to impose any partnership
obligation or liability upon either Party.
18.8 Attorneys’ Fees. If any action, arbitration, judicial reference or other
proceeding is instituted between the Parties in connection with this Agreement, the losing Party
shall pay to the prevailing Party a reasonable sum for attorneys’ and experts’ fees and costs
incurred in bringing or defending such action or proceeding (at trial and on appeal) and/or
enforcing any judgment granted therein. The prevailing Party shall be determined by the trier
of fact based upon an assessment of which Party’s major arguments or positions taken in the
proceedings could fairly be said to have prevailed over the other Party’s major arguments or
positions on major disputed issues.
18.9 Counterparts. This Agreement may be executed in several counterparts, each of
which is an original and all of which together constitute one and the same instrument. A
signature on a copy of this Agreement received by either Party by facsimile is binding upon the
other Party as an original. Both Parties agree that a photocopy of such facsimile may also be
treated by the Parties as a duplicate original.
18.10 Construction of Agreement.
This Agreement and any ambiguities or
uncertainties contained herein shall be equally and fairly interpreted for the benefit of and
against all Parties to this Agreement and shall further be construed and interpreted without
reference to the identity of the Party or Parties preparing this document, it being expressly
understood and agreed that the Parties hereto participated equally in the negotiation and
preparation of this Agreement or have had equal opportunity to do so. Accordingly, the Parties
hereby waive the legal presumption that the language of the contract should be interpreted
most strongly against the Party who caused the uncertainty to exist. The captions used herein
are for convenience only and are not a part of this Agreement and do not in any way limit or
amplify the terms and provisions hereof.
18.11 Service Contract. The Parties intend this Agreement to be treated as a “service
contract” within the meaning of Section 7701(e) of the United States Internal Revenue Code.
Host will not take the position on any tax return or in any other filings suggesting that it is
anything other than a purchaser of electricity from the Systems.
18.12 Forward Contract. The Parties acknowledge and agree that this Agreement and
the transactions consummated under this Agreement constitute a “forward contract” within the
meaning of the United States Bankruptcy Code and that each of Provider and Host is a
“forward contract merchant” within the meaning of the United States Bankruptcy Code.
18.13 Waiver of Immunities. Each Party irrevocably waives, to the fullest extent
permitted by Applicable Law, with respect to itself and its revenues and assets (irrespective of
their use or intended use), all immunity on the grounds of sovereignty or other similar grounds
from (i) suit, (ii) jurisdiction of any court, (iii) relief by way of injunction, order for specific
51 of 54

performance or for recovery of property, (iv) attachment of its assets (whether before or after
judgment) and (v) execution or enforcement of any judgment to which it or its revenues or
assets might otherwise be entitled in any proceedings in the courts of any jurisdiction and
irrevocably agrees, to the extent permitted by Applicable Law, that it will not claim any such
immunity in any proceedings.
18.14 Budget and Appropriations. The Host covenants to take such action as may be
necessary to include all payments due under Section 10.1 of this Agreement (the "Payments")
(to the extent the amounts of such Payments are known to the Host at the time its annual
budget is proposed) in its annual budget and to make the necessary annual appropriations for
such Payments. To the extent the amount of such Payments becomes known after the adoption
of the annual budget, such amounts shall be included and maintained in such budget as
amended. The covenants of the Host shall be deemed to be a duty imposed by law and it shall
be the ministerial duty of the Host to take such actions as are required by law to enable the
Host to perform this Agreement. The obligation of the Host to make Payments hereunder shall
constitute a current operating expense of the Host and shall not in any way be construed to be a
debt of the Host, or the State, or any political subdivision thereof, nor shall anything contained
herein constitute a pledge of general revenues, funds or moneys of the Host beyond the fiscal
year for which the Host has appropriated funds to make Payments hereunder or an obligation
of the Host for which the Host is obligated to levy or pledge any form of taxation or for which
the Host has levied or pledged any form of taxation.
18.15 Reimbursement of Host Legal Fees. Provider hereby agrees to reimburse the
Host for all legal fees Host incurs in connection with this Agreement and the Projects, provided
that the aggregate reimbursement by the Provider over the Term shall in no event exceed
$12,500.00. The Host shall submit an invoice of any such legal fees to the Provider and
Provider shall remit such reimbursement within forty-five (45) days of receipt of any such
invoice. for which it seeks reimbursement
18.16 Exhibits and Schedules. Any and all exhibits and schedules referenced herein
and/or attached hereto are hereby incorporated into this Agreement by reference.
Exhibit A – Description of Property
Exhibit B – Description of the Projects
Exhibit C – Energy Payment Rate
Exhibit D – Estimated Annual Production
Exhibit E – Guaranteed Minimum Production
Exhibit F – Termination Values
Exhibit G – Form of Assignment
Exhibit H.1– PREVAILING WAGE CERTIFICATION
Exhibit H.2–WORKERS’ COMPENSATION CERTIFICATION
Exhibit H.3–CRIMINAL BACKGROUND INVESTIGATION
CERTIFICATION
Exhibit H.4–DRUG-FREE WORKPLACE CERTIFICATION
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Exhibit H.5–TOBACCO-FREE ENVIRONMENT CERTIFICATION
Exhibit H.6–ASBESTOS & OTHER HAZARDOUS MATERIALS
CERTIFICATION
Exhibit H.7–LEAD-PRODUCT(S) CERTIFICATION
[Remainder of page intentionally blank]
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IN WITNESS WHEREOF, the parties hereto have each caused this Agreement to be duly
executed by their duly authorized officers, all as of the day and year first above written.
HOST
Pasadena Unified School District

By:

_______________________________

Name:
Title:

PROVIDER
PFMG SOLAR PUSD, LLC

By: _________________________________
Name:
Title: Authorized Signatory
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EXHIBIT A
DESCRIPTION OF PROPERTY

PROPERTY NAME

LOCATION ADDRESS

District Service Center
Eliot Arts Magnet Academy
Longfellow Elementary School
Marshall Fundamental School
Pasadena High School
Sierra Madre Elementary School
Willard Elementary School
Wilson Middle School

740 W Woodbury Rd, Altadena, CA 91001
2184 N Lake Ave, Altadena, CA 91001
1065 E Washington Blvd, Pasadena, CA 91104
990 Allen Ave, Pasadena, CA 91104
2925 E Sierra Madre Blvd, Pasadena, CA 91107
141 W Highland Ave, Sierra Madre, CA 91024
301 Madre St, Pasadena, CA 91107
300 Madre St, Pasadena, CA 91107
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EXHIBIT B
DESCRIPTION OF PROJECTS

PROPERTY NAME

MOUNTING TYPE

District Service Center
Eliot Arts Magnet Academy

Parking Canopy
Elevated Structure & Parking
Canopy
Elevated Structure
Elevated Structure & Parking
Canopy
Parking Canopy
Elevated Structure & Parking
Canopy
Elevated Structure & Parking
Canopy
Elevated Structure & Parking
Canopy
TOTAL

Longfellow Elementary School
Marshall Fundamental School
Pasadena High School
Sierra Madre Elementary School
Willard Elementary School
Wilson Middle School
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APPROXIMATE
SYSTEM SIZE
(KW-DC)
361.0
209.8
198.1
415.4
761.8
163.0
178.9
232.5
2,520.5

CONSTRUCTION CONDITIONS
In connection with Provider’s obligation to construct and install the Projects, Provider agrees to
construct and install the Projects subject to the following conditions as set forth in the Design
Ledger:

Design Ledger

ALL SITES

1. All carports shall be MbarC 4STEL design with rectangular tube steel and welded
connections or equivalent.
2. All columns and beams will be painted a single color to be chosen by the site.
Conduits will be painted to match from grade to base of equipment.
3. Columns in non-parking lot area(s) where students gather shall be padded to 6-foot
height.
4. All conduits will be installed close to column.
5. LED lighting will be provided under canopies where existing lighting is removed
using only functional existing circuits.
6. Bollards that support previous existing lighting will be removed, only with the
District’s permission, to 12 inches below grade. Any light poles and fixtures
removed will be returned to a single Host location.
7. Concrete bollards will not be provided around the base of array columns.
8. 10' Minimum clear height on all arrays except at the District Service Center where
the minimum clear height will be 13’-3”. Provider shall make all efforts to maintain
10 ft. clearance at Pasadena High School and Sierra Madre Elementary School and
13’-3” at the District Service Center, as long a required clearance does not conflict
with DSA-approved PC structural design or require re-grading.
9. School arrays will be divided into 4,000sf sections with a 1’ gap for earthquake
safety.
10. All trees in the immediate vicinity of the arrays will be removed by Provider only
with District approval.
11. Notice is to be given to the Host before removal of trees, so that they can manage
community reaction.
12. ADA parking stalls will be modified as required by applicable code.
13. Underground boring will be used wherever practical to minimize surface disruption.
14. Paving striping and patch back shall be limited to areas under new arrays where
changes or construction damage has occurred. Asphalt/Concrete patching shall be
required for all required trenching, bore pots and potholing.
15. Any required concrete saw cutting shall have no overcuts.
16. Existing irrigation required for removal or relocation shall be previously tested by
Host to insure functionality. If possible, Host shall provide as-built irrigation plans
and/or assist Provider in locating of existing valves, time clocks, stations and main
lines. Provider shall repair, reconnect, and/or modify existing lines as needed to
accommodate new column locations.
17. Any and all required plant removal in existing planter areas shall be replaced with
drought resistant plants from a list provided by Provider. Areas where irrigation is
not present shall be excluded from any plant replacement.
18. Inner parking lot island to be removed to grade only with District approval.
19. PFMG Solar and the County prior to commencement of construction will walk each
site to review, confirm and document the scope of landscape restoration for each
site.
20. Curbs where landscaping is to be removed shall be removed and brought flush to
grade.

EXHIBIT C
ENERGY PAYMENT RATE
“Energy Payment Rate” means the electricity rates per kilowatt hour, as set forth in the tables
below.

2.50% Escalation
for the Term

Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

PPA Rates for
All Sites

$0.1492
$0.1529
$0.1568
$0.1607
$0.1647
$0.1688
$0.1730
$0.1774
$0.1818
$0.1863
$0.1910
$0.1958
$0.2007
$0.2057
$0.2108
$0.2161
$0.2215
$0.2270
$0.2327
$0.2385
$0.2445
$0.2506
$0.2569
$0.2633
$0.2699

EXHIBIT D
ESTIMATED ANNUAL PRODUCTION

The Estimated Annual Production (expressed in kilowatt hours) for each of the Systems is set
forth in the tables below; provided that Estimated Annual Production amounts may be revised
upon completion of the Project Portfolio to reflect the actual sizing and design of the Systems.
Annual Degradation Factor shall mean 0.70% per Contract Year.
District
Service
Center

Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

601,279
597,070
592,890
588,740
584,619
580,526
576,463
572,428
568,421
564,442
560,491
556,567
552,671
548,802
544,961
541,146
537,358
533,597
529,861
526,152
522,469
518,812
515,180
511,574
507,993

Eliot Arts
Magnet
Academy

340,256
337,874
335,509
333,161
330,828
328,513
326,213
323,930
321,662
319,410
317,174
314,954
312,750
310,560
308,386
306,228
304,084
301,956
299,842
297,743
295,659
293,589
291,534
289,493
287,467

Longfellow
Marshall
Pasadena
Sierra
Willard
Elementary Fundamental High School
Madre
Elementary
School
School
Elementary
School
School

300,242
298,141
296,054
293,981
291,924
289,880
287,851
285,836
283,835
281,848
279,875
277,916
275,971
274,039
272,121
270,216
268,324
266,446
264,581
262,729
260,890
259,064
257,250
255,449
253,661

669,902
665,213
660,556
655,933
651,341
646,782
642,254
637,758
633,294
628,861
624,459
620,088
615,747
611,437
607,157
602,907
598,686
594,496
590,334
586,202
582,098
578,024
573,978
569,960
565,970

1,267,683
1,258,809
1,249,997
1,241,248
1,232,559
1,223,931
1,215,363
1,206,856
1,198,408
1,190,019
1,181,689
1,173,417
1,165,203
1,157,047
1,148,947
1,140,905
1,132,918
1,124,988
1,117,113
1,109,293
1,101,528
1,093,817
1,086,161
1,078,558
1,071,008

260,124
258,303
256,495
254,700
252,917
251,146
249,388
247,643
245,909
244,188
242,478
240,781
239,096
237,422
235,760
234,110
232,471
230,844
229,228
227,623
226,030
224,447
222,876
221,316
219,767

288,791
286,769
284,762
282,768
280,789
278,824
276,872
274,934
273,009
271,098
269,200
267,316
265,445
263,587
261,742
259,909
258,090
256,283
254,489
252,708
250,939
249,182
247,438
245,706
243,986

Wilson
Middle
School

376,921
374,283
371,663
369,061
366,478
363,912
361,365
358,835
356,324
353,829
351,353
348,893
346,451
344,026
341,617
339,226
336,852
334,494
332,152
329,827
327,518
325,226
322,949
320,688
318,444

EXHIBIT E
GUARANTEED MINIMUM PRODUCTION
I.

Definitions
A.
“3-Year Average Annual Difference” means the average of the three most recent
Annual Differences as calculated on the last day of each Contract Year; provided
that if such calculation yields a negative number, the 3-Year Average Annual
Difference shall be deemed to be zero (0).
B.

“3-Year Average Price Difference” means the average of the three most recent
“Price Differences”; provided that if such calculation yields a negative number,
the 3-Year Average Price Difference shall be deemed to be zero (0); where “Price
Difference” means, for each Contract Year, the difference between the applicable
rate charged by the local electric utility less the Energy Payment Rate, in each
case for such Contract Year.

C.

“Actual kWh” means the actual electricity produced by the Project Portfolio over
the Contract Year as measured by the Metering Device plus the amount of
electricity in kWh that could not be delivered due to reasons attributable to the
Host’s nonperformance under this Agreement or as a result of Force Majeure.

D.

“Annual Difference” shall have the meaning ascribed to such term in Section II. B
of this EXHIBIT E.

E.

“Calculated kWh” means the amount of kWh expected to be produced in
consideration of the final system design of each System (but before considering
the Annual Degradation Factor) as calculated using PVSYST energy simulation
software (or other software as commonly used to calculate solar production) using
actual (1) solar insolation, (2) ambient air temperature, and (3) wind speed, as
measured by the Metering Device (the “Actual Weather Data”). Calculated kWh
shall also be subject to adjustment for insolation as provided in Section3.7.

F.

“Energy Shortfall Payment” shall have the meaning ascribed to such term in
Section II. A of this EXHIBIT E.

G.

“Guaranteed Energy Price per kWh” means the amount per kWh as set forth in
EXHIBIT C.

H.

“Guaranteed Minimum Production” shall have the meaning ascribed to such term
in Section II. C of this EXHIBIT E.

I.

“kWh” means electric energy expressed in kilowatt-hours and measured by
multiplying the amount of electric power delivered (measured in kilowatts) by the
amount of time over which the electricity was consumed (measured in hours).
One kilowatt-hour equals one thousand watt-hours.

J.
II.

“NREL” means the United States Department of Energy’s National Renewable
Energy Laboratory.

Production Guarantee.
A.
Energy Shortfall Payment. The Host’s sole remedy for Provider’s failure to cause
the Project Portfolio to satisfy the Guaranteed Minimum Production shall be
payment in the amount equal to the product of the 3-Year Average Annual
Difference multiplied by the 3-Year Average Price Difference (the “Energy
Shortfall Payment”).
B.

Calculation of Annual Difference. The “Annual Difference” shall be calculated
for each Contract Year and is the difference between Guaranteed Minimum
Production for the Project Portfolio during such Contract Year less the Actual
kWh delivered by the Project Portfolio during such Contract Year.

C.

Guaranteed Minimum Production. For any Contract Year, the applicable
“Guaranteed Minimum Production” for the Project Portfolio shall be the product
of Calculated kWh multiplied by the difference of one (1) minus the Annual
Degradation Factor (0.70%) raised to the power of the number of years passed
since the first Contract Year which is then multiplied by 95%, expressed in
formula as follows:
Calculated kWh x (1 - Da)^(GY - 1) x 95%
Where Da is the Annual Degradation Factor, and GY is the ordinal rank of the
applicable Contract Year whereby the first Contract Year is 1, the second
Contract Year is 2, etc.
The process for obtaining Actual kWh and data for determining Calculated kWh
for each Contract Year shall be as follows:
1.
Initial Data Collection. During each Contract Year, Provider will collect
Actual kWh and Actual Weather Data using the Metering Device. PVSYST (or
other software commonly used to calculate solar production) will utilize actual
weather data to arrive at Calculated kWh.
2.
Contingency for Equipment Failure. In the event of hardware,
communication, or other failure with the Metering Device, Provider will make
commercially reasonable efforts to resolve the issue in a timely manner. In the
event that data is lost, the following procedure will be used to account for such
data when determining the Actual kWh:
a)
With respect to lost meteorological data, Provider will substitute
meteorological data from a nearby meteorological station that the Parties
select for such purpose.
b)
With respect to lost electrical data, Provider will read the
cumulative electrical data directly from the local utility’s electrical meter

and calculate the electricity generated during any missing interval. In the
event that it is not possible to read the local utility’s electrical meter due to
a meter failure or other issue, Provider will reasonably estimate the
electrical production during the missing interval by using the actual
meteorological data provided by the Metering Device.

EXHIBIT F
TERMINATION VALUES
The Termination Values for the Project Portfolio is set forth in the tables below; provided that
such Termination Values shall be revised upon completion of the Project Portfolio to reflect the
actual sizing of the Project Portfolio.

Year
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Termination Value
$19,295,774
$17,382,270
$15,361,031
$13,227,866
$10,978,440
$10,877,806
$10,765,277
$10,640,322
$10,502,392
$10,350,915
$10,185,301
$10,004,937
$9,809,188
$9,597,399
$9,368,890
$9,122,955
$8,858,869
$8,575,878
$8,273,200
$7,950,028
$7,605,528
$7,238,832
$6,849,049
$6,435,253
$6,260,669
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EXHIBIT G
FORM OF ASSIGNMENT AND ASSUMPTION AGREEMENT
(Solar Power Purchase Agreement)

THIS ASSIGNMENT AND ASSUMPTION AGREEMENT (this “Assignment”), dated
as of _______ _____, 2018 (the “Effective Date”), is entered into by and among PFMG Solar
PUSD, LLC, a Delaware limited liability company (“Assignor”), ____________________
(“Assignee”), and ________________ (“Consenting Party”) (each, a “Party,” and collectively,
the “Parties”).
WHEREAS, Assignor and Consenting Party are parties to that certain Solar Energy
Power Purchase Agreement dated as of __________ (the “PPA”) relating to solar photovoltaic
power plants totaling approximately _________ on [parking canopies and/or elevated structures]
at sites located in ____________ California (the “Sites”) (unless otherwise defined herein,
capitalized terms shall have the meaning given to them in the PPA);
WHEREAS, Assignor desires to fully assign and delegate to Assignee all of its rights,
title, benefit, privileges, interest, liabilities and obligations in, to and under the PPA to Assignee,
and Assignee desires to accept such assignment and delegation and assume all such rights, title,
benefit, privileges, interest, liabilities and obligations, in accordance with the terms and
conditions hereinafter set forth;
WHEREAS, the Assignee and Consenting Party desire and agree to make certain
modifications to the PPA in conjunction with the Assignment; and
WHEREAS, Consenting Party desires to consent to this Assignment.
NOW, THEREFORE, in consideration of the mutual covenants and provisions herein
contained, and for other good and valuable consideration, the receipt and sufficiency of which
are hereby acknowledged, the parties hereto, intending to be legally bound, hereby covenant and
agree as follows:
1.

Modification of PPA. The PPA is amended as follows:
a.

Notices: In Section 16.1:
i.

revise Provider’s notice party information to be:
“If to Provider:

with a copy to:

2.
Assignment of PPA. Assignor does hereby finally and irrevocably grant, assign,
transfer, set over, convey and deliver to Assignee (i) all of Assignor’s right, title and interest
under the PPA, as modified pursuant to Section 1 above; and (ii) the right to enforce, whether at
law or in equity or by any other means, all provisions of the PPA, as modified pursuant to
Section 1 above.
3.
Acceptance of Assignment and Assumption of Obligations and Liabilities.
Assignee hereby accepts the transfers and assignments set forth in Section 2 and assumes the
obligations of Assignor under the PPA, as modified pursuant to Section 1 above, arising or
occurring on or after the Effective Date.
4.
Consent to Assignment. Consenting Party hereby consents to the transfers and
assignments to Assignee set forth in Section 2 and hereby releases Assignor from any and all
liability under the PPA which arise on and after the Effective Date.
5.
Other Agreements. Assignor, Assignee, and Consenting Party agree to fully
cooperate and promptly execute any and all other agreements and documents related to the
assignment and assumption of the PPA herein.
6.
Benefits. This Assignment shall inure to the benefit of and be binding upon the
Parties and their respective successors and assigns. Nothing express or implied in this
Assignment is intended to confer upon any person, other than the Parties and their respective
successors and assigns, any rights, remedies, obligations or liabilities under or by reason of this
Assignment.
7.
Additional Termination Right. Notwithstanding anything to the contrary set forth
in this Assignment or in the PPA, the Parties agree that within sixty (60) days of the Effective
Date if Assignee determines in its sole reasonable discretion, after performing reasonable real
estate and title due diligence review of the Consenting Party’s premises and sites that are the
subject of the PPA, that there are any encumbrances or other matters of record affecting such
premises and sites, including but not limited to any lack of third party consents, that may affect
Assignee’s ability to perform its obligations under the PPA, then Assignee may terminate all of
this Assignment and/or the PPA by written notice to Assignor and Consenting Party, and in such
event this Assignment and/or the PPA shall immediately terminate and be void and of no force
or effect, and no Party shall have any further rights or obligations hereunder.
8.
Captions. The captions of this Assignment are made for convenience only and
shall not control or affect the meaning or construction of any provision of this Assignment.
9.
Counterparts. This Assignment may be executed in counterpart, each of which
shall be deemed to be an original, but all of which together shall constitute one and the same
instrument.
10.
Governing Law. This Assignment shall be interpreted, and the rights and
liabilities of the parties hereto shall for all purposes be governed by and construed and enforced

in accordance with, the laws of the State of California applicable to agreements executed,
delivered and performed within said state.
IN WITNESS WHEREOF, the Parties have executed and delivered this Assignment under
proper authority as of the date first above written.

PFMG Solar PUSD, LLC

By:
Name:
Title:

Pasadena Unified School District

By:
Name:
Title:

_________________________________
_________________________________

H.1

PREVAILING WAGE CERTIFICATION

I hereby certify that I will conform to the State of California Public Works Contract requirements
regarding prevailing wages, benefits, on-site audits with 48-hours notice, payroll records, and
apprentice and trainee employment requirements, for all Work on the above Project.
___________________

By: _________________________________
Name:
Title: Authorized Signatory

H.2

WORKERS’ COMPENSATION CERTIFICATION

Labor Code section 3700 in relevant part provides:
Every employer except the State shall secure the payment of compensation in one or more of the
following ways:
By being insured against liability to pay compensation by one or more insurers duly
authorized to write compensation insurance in this state.
By securing from the Director of Industrial Relations a certificate of consent to selfinsure, which may be given upon furnishing proof satisfactory to the Director of
Industrial Relations of ability to self-insure and to pay any compensation that may
become due to his employees.
I am aware of the provisions of section 3700 of the Labor Code which require every employer to
be insured against liability for workers' compensation or to undertake self-insurance in
accordance with the provisions of that code, and I will comply with such provisions before
commencing the performance of the Work of this Agreement.
_______________________

By: _________________________________
Name:
Title: Authorized Signatory
(In accordance with Article 5 - commencing at section 1860, chapter 1, part 7, division 2 of the
Labor Code, the above certificate must be signed and filed with the awarding body prior to
performing any Work under this Contract.)

H.3

CRIMINAL BACKGROUND INVESTIGATION CERTIFICATION

Provider certifies that it has taken at least one of the following actions with respect to the Project
that is the subject of the Agreement (check all that apply):
____ Provider has complied with the fingerprinting requirements of Education Code section
45125.1 with respect to all Provider’s employees and all of its subcontractors’ employees who
may have contact with Host pupils in the course of providing services pursuant to the Contract,
and the California Department of Justice has determined that none of those employees has been
convicted of a felony, as that term is defined in Education Code section 45122.1. A complete
and accurate list of Provider 's employees and of all of its subcontractors' employees who may
come in contact with Host pupils during the course and scope of the Agreement is attached
hereto; and/or
____ Pursuant to Education Code section 45125.2, Provider has installed or will install, prior to
commencement of Work, a physical barrier at the Work Site, that will limit contact between
Provider 's employees and Host pupils at all times; and/or
____ Pursuant to Education Code section 45125.2, Provider certifies that all employees will be
under the continual supervision of, and monitored by, an employee of the Provider who the
California Department of Justice has ascertained has not been convicted of a violent or serious
felony. The name and title of the employee who will be supervising Provider's employees and its
subcontractors' employees is:
Name:
Title:
Provider’s responsibility for background clearance extends to all of its employees, its
subcontractors, and employees of subcontractors coming into contact with Host pupils regardless
of whether they are designated as employees or acting as independent contractors of the
Provider.
The undersigned does hereby certify that I am a representative of the Provider currently under
contract with the Host; that I am familiar with the facts herein certified, and am authorized and
qualified to execute this certificate on behalf of Provider.
__________________________________

By: _________________________________
Name:
Title: Authorized Signatory

H.4

DRUG-FREE WORKPLACE CERTIFICATION

The Drug-Free Workplace Act of 1990 requires that every person or organization awarded a
contract or grant for the procurement of any property or service from any state agency must
certify that it will provide a drug-free workplace by doing certain specified acts. In addition, the
Act provides that each contract or grant awarded by a state agency may be subject to suspension
of payments or termination of the contract or grant, and the contractor or grantee may be subject
to debarment from future contracting, if the contracting agency determines that specified acts
have occurred.
The Host is not a “state agency” as defined in the applicable section(s) of the Government Code,
but the Host is a local agency and public school Host under California law and requires all
contractors on Host projects to comply with the provisions and requirements of Government
Code section 8350 et seq., the Drug-Free Workplace Act of 1990.
Provider shall certify that it will provide a drug-free workplace by doing all of the following:
Publishing a statement notifying employees that the unlawful manufacture, distribution,
dispensation, possession, or use of a controlled substance is prohibited in the person’s or
organization’s workplace and specifying actions which will be taken against employees for
violations of the prohibition.
Establishing a drug-free awareness program to inform employees about all of the following:
The dangers of drug abuse in the workplace.
The person’s or organization’s policy of maintaining a drug-free workplace.
The availability of drug counseling, rehabilitation, and employee-assistance programs.
The penalties that may be imposed upon employees for drug abuse violations.
Requiring that each employee engaged in the performance of the contract or grant be given a
copy of the statement required above, and that, as a condition of employment on the contract or
grant, the employee agrees to abide by the terms of the statement.
I, the undersigned, agree to fulfill the terms and requirements of Government Code section 8355
listed above and will publish a statement notifying employees concerning (a) the prohibition of
controlled substance at the workplace, (b) establishing a drug-free awareness program, and (c)
requiring that each employee engaged in the performance of the Contract be given a copy of the
statement required by section 8355(a), and requiring that the employee agree to abide by the
terms of that statement.
I also understand that if the Host determines that I have either (a) made a false certification
herein, or (b) violated this certification by failing to carry out the requirements of section 8355,
that the Contract awarded herein is subject to termination, suspension of payments, or both. I
further understand that, should I violate the terms of the Drug-Free Workplace Act of 1990, I
may be subject to debarment in accordance with the requirements of the aforementioned Act.

I acknowledge that I am aware of the provisions of Government Code section 8350 et seq. and
hereby certify that I will adhere to the requirements of the Drug-Free Workplace Act of 1990.
_________________________________

By: _________________________________
Name:
Title: Authorized Signatory

H.5

TOBACCO-FREE ENVIRONMENT CERTIFICATION

Pursuant to, without limitation, 20 U.S.C section 6083, Labor Code section 6400 et seq., Health
& Safety Code section 104350 et seq. and Host Board Policies, all Host sites, including the
Project site, are tobacco-free environments. Smoking and the use of tobacco products by all
persons is prohibited on or in Host property. Host property includes school buildings, school
grounds, school owned vehicles and vehicles owned by others while on Host property.
I acknowledge that I am aware of the Host’s policy regarding tobacco-free environments at Host
sites, including the Project site and hereby certify that I will adhere to the requirements of that
policy and not permit any of my firm’s employees, agents, subcontractors, or my firm’s
subcontractors’ employees or agents to use tobacco and/or smoke on the Project site.
__________________________________

By: _________________________________
Name:
Title: Authorized Signatory

H.6

ASBESTOS & OTHER HAZARDOUS MATERIALS CERTIFICATION

Provider hereby certifies that no Asbestos, or Asbestos-Containing Materials, polychlorinated
biphenyl (PCB), or any material listed by the federal or state Environmental Protection Agency
or federal or state health agencies as a hazardous material, or any other material defined as being
hazardous under federal or state laws, rules, or regulations “New Material Hazardous”, shall be
furnished, installed, or incorporated in any way into the Project or in any tools, devices, clothing,
or equipment used to affect any portion of Provider's work on the Project for Host.
Provider further certifies that it has instructed its employees with respect to the above-mentioned
standards, hazards, risks, and liabilities.
Asbestos and/or asbestos-containing material shall be defined as all items containing but not
limited to chrysotile, crocidolite, amosite, anthophyllite, tremolite, and actinolite. Any or all
material containing greater than one-tenth of one percent (.1%) asbestos shall be defined as
asbestos-containing material.
Any disputes involving the question of whether or not material is New Hazardous Material shall
be settled by electron microscopy or other appropriate and recognized testing procedure, at the
Host’s determination. The costs of any such tests shall be paid by Provider if the material is
found to be New Hazardous Material.
All Work or materials found to be New Hazardous Material or Work or material installed with
“New Hazardous Material” containing equipment will be immediately rejected and this Work
will be removed at Provider's expense at no additional cost to the Host.
Provider has read and understood the document Hazardous Materials Procedures &
Requirements, and shall comply with all the provisions outlined therein.
_______________________________________

By: _________________________________
Name:
Title: Authorized Signatory

H.7

LEAD-PRODUCT(S) CERTIFICATION

California Occupational Safety and Health Administration (CalOSHA), Environmental
Protection Agency (EPA), California Department of Health Services (DHS), California
Department of Education (CDE), and the Consumer Product Safety Commission (CPSC)
regulate lead-containing paint and lead products.
Because the Provider and its employees will be providing services for the Host, and because the
Provider’s work may disturb lead-containing building materials, PROVIDER IS HEREBY
NOTIFIED of the potential presence of lead-containing materials located within certain
buildings utilized by the Host. All school buildings built prior to 1993 are presumed to contain
some lead-based paint until sampling proves otherwise.
The CDE mandates that school Hosts utilize DHS lead-certified personnel when a lead-based
hazard is identified. Examples of lead-certified personnel include: project designers, inspectors,
and abatement workers. Furthermore, since it is assumed by the Host that all painted surfaces
(interior as well as exterior) within the Host contain some level of lead, it is imperative that the
Provider, its workers and subcontractors fully and adequately comply with all applicable laws,
rules and regulations governing lead-based materials (Including Title 8, California Code of
Regulations, Section 1532.1). Any and all Work which may result in the disturbance of leadcontaining building materials must be coordinated through the Host.
The California Education Code also prohibits the use or import of lead-containing paint, lead
plumbing and solders, or other potential sources of lead contamination in the construction of any
new school facility or in the modernization or renovation of any existing school facility.
Provider shall provide the Host with any sample results prior to beginning Work, during the
Work, and after the completion of the Work. The Host may request to examine, prior to the
commencement of the Work, the lead training records of each employee of the Provider.
All contractors who disturb lead-based paint in a six-square-foot area or greater indoors or a 20square-foot area outdoors shall comply with the Renovation, Repair and Painting Rule, shall
receive training from a U.S. EPA-accredited training provider, and shall be certified by the U.S.
EPA. Provider, its workers and subcontractors must fully and adequately comply with all
applicable laws, rules and regulations governing lead-based materials, including those rules and
regulations appearing within title 40 of the Code of Federal Regulations as part 745 (40 CFR
745).
If failure to comply with these laws, rules, and regulations results in a site or worker
contamination, Provider will be held solely responsible for all costs involved in any required
corrective actions, and shall defend, indemnify and hold harmless the Host, pursuant to the
indemnification provisions of the Contract, for all damages and other claims arising therefrom.
If lead disturbance is anticipated in the Work, only persons with appropriate accreditation,
registrations, licenses and training shall conduct this Work.
It shall be the responsibility of the Provider to properly dispose of any and all waste products,
including but not limited to, paint chips, any collected residue, or any other visual material that

may occur from the prepping of any painted surface. It will be the responsibility of Provider to
provide the proper disposal of any hazardous waste by a certified hazardous waste hauler. This
company shall be registered with the Department of Transportation (DOT) and shall be able to
issue a current manifest number upon transporting any hazardous material from any school site
within the Host.
The undersigned hereby acknowledges, under penalty of perjury, that he or she has received
notification of potential lead-based materials on the owner’s property, as well as the existence of
applicable laws, rules and regulations governing work with, and disposal of, such materials with
which it must comply. The undersigned also warrants that he or she has the authority to sign on
behalf of and bind the Provider.
___________________________________

By: _________________________________
Name:
Title: Authorized Signatory

SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A
B
C

Carport
Carport
Carport

Modules in Rise # of Modules
7
12
12

357
288
372
1,017

Meter Name

Meter Number

# of Modules

District Service Center 100

E-70109

1,017

Size
DC kW
126.735
102.240
132.060
361.035

Azimuth

Tilt

180°
180°
180°

7°
7°
7°

TABLE OF UTILITY METERS
Location ID

Size
DC kW
361.035

Connected to Arrays
A,B,C

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 634 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety

LEGEND

Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

Project name:

DISTRICT SERVICE CENTER

Site Address:

PASADENA USD

Z:\01_Projects Sales\Pasadena USD\Engineering\Array Layouts\2018-02-20_Conceptual - All Sites\District Service Center_S03_jsr_2018-02-21.png

740 W WOODBURY RD
ALTADENA, CA 91001
PasUSD_SAS_v2.62_jr_2018-02-21.xlsm

Printed: 2/21/2018

S03
2/21/2018
JSR

Revision:
Date:
Drawn by:
101%

7777 CENTER AVENUE, SUITE 200
HUNTINGTON BEACH CA 92647
(714) 408-2982
WWW PFMGSOLAR.COM
CONFIDENTIALITY STATEMENT
This drawing is the property of PFMG Solar LLC and is
not to be disclosed to others without written
consent from PFMG Solar LLC
SAS Template Version: v110, Release Date: 01/22/2018

SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A

Carport

Modules in Rise # of Modules
3

84

Size
DC kW

Azimuth

Tilt

29.820

180°

7°

B

Carport

3

60

21.300

180°

7°

C

Elevated

6

150

53.250

270°

7°

D

Elevated

3

147

52.185

180°

7°

E

Elevated

6

150

53.250

270°

7°

591

209.805

# of Modules

Size
DC kW

591

209.805

TABLE OF UTILITY METERS
Location ID

Meter Name

Meter Number

iot Arts Magnet Academ V349N-006249

Connected to Arrays
A,B,C,D,E

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 647 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety

LEGEND

Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

ELIOT ARTS MAGNET ACADEMY

Project name:

PASADENA USD

Site Address:
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Revision:
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SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A

Elevated

Modules in Rise # of Modules
6

174

Size
DC kW

Azimuth

Tilt

61.770

270°

7°

B

Elevated

6

174

61.770

90°

7°

C

Elevated

6

210

74.550

180°

7°

558

198.090

TABLE OF UTILITY METERS
Location ID

Meter Name

Meter Number

# of Modules

Size
DC kW

Longfellow ES

y417sl16

558

198.090

Connected to Arrays
A,B,C

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 418 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety

LEGEND

Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

LONGFELLOW ELEMENTARY SCHOOL

Project name:

PASADENA USD

Site Address:

Revision:

1065 E WASHINGTON BLVD
PASADENA , CA 91104
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SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A

Carport

4

Size
DC kW

Azimuth

Tilt

244

86.620

180°

7°

Modules in Rise # of Modules

B

Elevated

5

120

42.600

181°

7°

C

Elevated

6

246

87.330

180°

7°

D

Elevated

4

204

72.420

270°

7°

E

Elevated

4

188

66.740

180°

7°

F

Elevated

6

180°

7°

168

59.640

1,170

415.350

TABLE OF UTILITY METERS
Location ID

Meter Name

Meter Number

# of Modules

Size
DC kW

Marshall FS

Y424SL26

1,170

415.350

Connected to Arrays
A,B,C,D,E,F

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 1105 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety

LEGEND

Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

MARSHALL FUNDAMENTAL SCHOOL

Project name:

PASADENA USD

Site Address:

990 ALLEN AVE
PASADENA , CA 91104
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SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A
B
C
D
E
F

Carport
Carport
Carport
Carport
Carport
Carport

Modules in Rise # of Modules
12
12
12
9
12
12

528
528
528
396
70
96
2,146

Meter Name

Meter Number

# of Modules

Pasadena HS Update

E-80413 x

2,146

Size
DC kW
187.440
187.440
187.440
140.580
24.850
34.080
761.830

Azimuth

Tilt

180°
180°
180°
180°
180°
180°

7°
7°
7°
7°
7°
7°

TABLE OF UTILITY METERS
Location ID

Size
DC kW
761.830

Connected to Arrays
A,B,C,D,E,F

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 1002 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety

LEGEND

Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

Project name:

PASADENA HIGH SCHOOL

Site Address:

PASADENA USD
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PASADENA , CA 91107
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SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A
B
C

Elevated
Carport
Carport

Modules in Rise # of Modules
10
12
7

110
216
133
459

Meter Name

Meter Number

# of Modules

Sierra Madre ES

3671-23

459

Size
DC kW
39.050
76.680
47.215
162.945

Azimuth

Tilt

180°
270°
270°

7°
7°
7°

TABLE OF UTILITY METERS
Location ID

Size
DC kW
162.945

Connected to Arrays
A,B,C

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 404 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety
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Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

Project name:

SIERRA MADRE ES

Site Address:

PASADENA USD
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SCHEMATIC LAYOUT OF PROPOSED SOLAR SYSTEM
TABLE OF SOLAR ARRAYS
Location ID

Racking Type

A
B
C
D
E
F

Elevated
Elevated
Carport
Carport
Carport
Elevated

Modules in Rise # of Modules
6
6
6
3
6
5

168
168
168
168
162
325
1,159

Size
DC kW
59.640
59.640
59.640
59.640
57.510
115.375
411.445

Azimuth

Tilt

180°
180°
180°
270°
180°
180°

7°
7°
7°
7°
7°
7°

TABLE OF UTILITY METERS
Size
DC kW
178.920

A,B,C

655

232.525

D,E,F

1,159

411.445

Location ID

Meter Name

Meter Number

# of Modules

1

Willard ES

Y417SL25

504

2

Wilson MS

Y424SL14

Connected to Arrays

Arrays were designed assuming a crystalline silicon PV module of nominal power = 355W
Total estimated conduit length = 973 ft
NOTES

1.
2.
3.
4.
5.
6.

Results of easement reports may affect final placement of solar arrays
Trees and/or other obstructions will have to be removed, trimmed or relocated
A detailed analysis of the effect of shade on the arrays has not been performed
A soil analysis has not been performed
It is assumed that the site is not in a designated flood plain
Arrays may be divided into 4,000sf sections with a 1' gap for earthquake safety
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Solar Array
Point of Interconnection
Proposed Conduit Run
Tree to be removed. Final count may vary
Site Name:

WILSON MIDDLE AND WILLARD ELEMENTARY

Project name:

Site Address:

PASADENA USD

300 MADRE ST
PASADENA , CA 91107
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Agenda Item. D.3

MEMORANDUM OF UNDERSTANDING AND AGREEMENT
BETWEEN THE CITY OF PASADENA AND THE PASADENA UNIFIED SCHOOL
DISTRICT FOR THE CONSTRUCTION OF A NEW RESTROOM AT THE JOHN
MUIR HIGH SCHOOL SOUTH SPORTS FIELDS

I. PREAMBLE
This Memorandum of Understanding and Agreement (hereafter “MOU”) is intended to facilitate
the design and construction of a new restroom structure at John Muir High School’s South Sports
Fields (“Muir South”) located at 1905 Lincoln Avenue, Pasadena, California. The contracting
parties to this MOU are the Pasadena Unified School District (District) and the City of Pasadena
(City).
The signatories to this MOU recognize that the new restroom will benefit sports and recreational
programing for both contracting parties. The District desires and agrees to design and construct
a new restroom structure, and the City desires and agrees to provide financial support towards
construction of the restroom in exchange for the City use of Muir South and the new restroom as
outlined by Addendum Number 15 to City/School District Joint Use Agreement titled as
Construction and Use of John Muir High School South Field, agreement number 13,991-15,
executed on June 17, 2014 and attached as Exhibit “A” (hereafter “Agreement”). The District
and the City desire to enter into this MOU to assure the construction of a permanent restroom
structure at John Muir High School and have entered into this MOU intending that it be binding
on the District and the City. The terms of this MOU shall control terms noted in referenced
Agreement regarding the construction of the restroom and contribution by the City.
II. RESPECTIVE RESPONSIBILITIES, FEES, AND PAYMENTS.
A.

The District shall be responsible for coordinating all aspects of implementing the
construction of a new restroom at Muir South, including but not limited to environmental
clearance, design, permitting, Division of State Architect (DSA) review and approval, bid
advertising, award of construction contract, and construction management. The District
shall pay for Total Development Cost of the restroom, including but not limited to
environmental clearance, design, permitting, bid advertising, construction and
construction management.
The District agrees to provide the following:
1. 100% plans, specifications and estimates of the proposed restroom for City review
prior to advertising or solicitation of bids for construction. The City shall advise the
District of any requested changes within 30 days of receipt. District’s consent to any
City changes shall not be unreasonably withheld.

1

2. The City access to construction site and all project files as requested prior to, during
and post construction of the restroom, including copies of all third party contracts,
invoices and proof of payments.
3. Reimbursement request packages to the City for payment of City’s contribution on a
reimbursement basis, as prescribed herein but not limited to:
a. Contractor’s Bid Proposal
b. Executed Construction Contract
c. Current Schedule of Values and Construction Schedule
d. Contractor’s Certified Invoice and Release Waiver for work invoiced
e. District’s written approval of the invoice
f. District’s proof of payment to Contractor along with copy of cancelled check
B. The CITY agrees to:
1. Contribute $300,000 of financial support to the District towards the construction cost
of the restroom on a reimbursement basis, subsequent to payment(s) made by the
District to the Contractor.
2. Make three equal payments of $100,000 each to the District, tied to coincide with the
District’s progress on the construction of the structure. Amount and frequency of City
payment to the District shall be as follows:
• First $100,000 upon 35% completion of construction as determined by the City.
• Second $100,000 upon 65% completion of construction as determined by the City.
• Third $100,000 upon 100% completion of construction and issuance of
occupancy for the restroom structure.
3. Issue each reimbursement payment to the District within 30 calendar days subsequent
to City Manager’s approval of the District’s reimbursement request package.
4. No additional payments to the District regardless of the Total Development Cost of
the restroom.
III. REPRESENTATIVES AND AUTHORITY
The District’s appointed representative to work with the City representative shall be
…………………………...….., unless the District designates a new representative. The District
representative has authority to authorize additional services or to bind the District, to authorize
any action or incur obligation or liability on behalf of the District. City may rely on the
approval(s) of the District’s appointed representative.
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City’s appointed representative to work with the District representative shall be Steve Mermell,
City Manager, unless City designates a new representative. City Manager shall approve payment
of reimbursement requests as authorized in this MOU. The parties agree that only the City
Manager, as authorized by the City Council has the authority to bind the City, or to authorize any
action or incur obligation or liability on behalf of the City. The District may rely on the
approval(s) of the City’s appointed representative.
IV. RELATIONSHIP OF THE PARTIES
The parties to this MOU are public entities, each with its own area of concern and expertise.
Except as provided above in Respective Responsibilities, Fees, and Payments, each party is
responsible for its own costs, expenses and liabilities and shall maintain its own insurance
coverage sufficient to protect itself, its agents, employees and contractors regarding its own acts
or omissions.
The parties are not partners, joint ventures or general agents of each other, may not bind each
other to any agreement or obligation, and are not responsible for each other’s acts or omissions.
V. TERM OF CONTRACT
A.

The term of this MOU shall commence on the date of execution through fulfillment of
both party obligations, but no later than June 30, 2022.

B.

This MOU may be amended at any time by mutual written agreement of the parties to
this MOU. Either party may terminate this MOU, with cause, by giving the other party
ninety (90) day written notice of termination.

C.

Except as expressly provided herein, all other terms and conditions of the Agreement
shall remain in full force and effect.
VI. COLLABORATIVE PROCESS

The parties recognize that construction and maintenance of the new restroom facility will require
close cooperation and collaboration.
VII. GENERAL PROVISIONS
A.

This MOU constitutes the entire understanding between the parties. No condition,
provision, agreement or understanding not stated in this MOU shall affect any rights,
duties or privileges in connection with this MOU.
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B.

Each party or its designee shall have access to and the right to examine, monitor and
audit any and all records, documents, conditions and activities of any other party relating
to the project funded by this MOU.

C.

Should any disagreement arise between the parties on any provisions of this MOU, the
parties agree that the same shall be the subject of discussions between their authorized
representatives, in a good faith effort to achieve resolution.

D.

None of the provisions of this MOU shall be construed for the benefit of or enforceable
by any person not a party to this MOU.

IN WITNESS WHEREOF, the parties have caused their duly authorized representatives
to execute this document as of the date set forth below.

DATE: __________________

ATTEST:

Mark Jomsky, CMC
City Clerk

Approved as to form:

Brad L. Fuller
Assistant City Attorney

CITY OF PASADENA

BY: _____________________________
Steve Mermell, City Manager

PASADENA UNIFIED SCHOOL DISTRICT

BY: _______________________________
(print name and title)
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Agenda Item D.4

The Board thanks the Citizen’s Oversight Committee (COC) for Measure TT for their annual report. In
considering the COC’s recommendations to the board, the following are the main items that the board
would like to see implemented by staff.
1 – The Board requests that staff review the employees charged to Facilities in the 17-18 fiscal year and
re-allocate their time by percentage as appropriate for their duties between the MTT and general fund.
Legal fees expenditures for the 7-11 committee for Burbank Elementary for the 16-17 year have been
transferred to general fund already as have 17-18 legal fees incurred this purpose, per Board instruction.
2 – Staff should provide the board and the COC with monthly project status reports and monthly budget
reports for MTT projects. If possible, the reports should come directly from an existing system and not
create significant work to put together. There is currently a construction status report but this does not
include all the MTT projects currently being worked on – the other projects should be added. The
budget report should include all MTT projects from the beginning of the bond.
3 – The monthly budget and project status reports should be on the agenda at each Facilities Committee
meeting to allow discussion so that issues and questions can be addressed. These documents would be
posted with the meeting materials and therefore available to the public. The Brown Act requires that
agendas and materials be available 72 hours before meetings. For the Thursday meetings of the
Facilities meetings, that would mean posting on Monday afternoon. The board requests that staff post
the materials one business day earlier – by end of day Friday – in order to allow sufficient time for
Facilities Committee members to review the material.
Attached is a document that lists each recommendation from the COC and the board response to that
item.
The Board would like to thank the members of the COC committee for their service to our students and
community.

RESPONSES BY PUSD BOARD OF EDUCATION
TO RECOMMENDATIONS MADE BY THE COC
The 2018 Annual Report of the COC listed recommendations designed to strengthen the financial control of Measure TT bond funds.
Those recommendations are listed here with dispositions by the Pasadena Unified School District Board of Education
#

RECOMMENDATION

COC "DESIRED" RESPONSE

ACTUAL RESPONSE BY PUSD BOARD OF EDUCATION

1

All proposed expenditures of TT funds should be
submitted to the Committee before they are submitted to
the Board. This is the modus operandi of the Los
Angeles Unified School District

The Board approves a review of all Board
The Board would like to continue with the current procedure which is to have the COC advise the Facilities
Reports by the COC before they are submitted Committee on MTT spending items.
to the Facilities Committee. The Board will fully
discuss and vet ANY recommendations made
by the COC that either Facilities or the Facilities
Committee disagrees with and an explanation
will be provided as to the reasons for that
disagreement. Questions by the COC that do
not affect an over all approval will also be the
subject of Board discussion.
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The Committee (and the Facilities Committee of the
Board) should be given adequate time to review any
proposed expenditures..

The Board will review the operating schedule of The Board does agree that the COC and Facilities Commmittee should have sufficient time to review MTT
the COC and the Facilities Committee to
expenditure items. The Brown Act requires that agendas and materials be posted at least 72 hours in advance
ensure adequate time for review is taken.
of a meeting. Since the Facilicities committee meets on the 3rd Thursday of each month, this would mean the
agenda and materials should be posted by the Monday afternoon prior. The board can request that staff post
the agenda and materials by the Friday before the Facilities meeting.

3

Proposed dual-purpose expenditures should state a
reasonable, fact- based allocation between TT and nonTT funds. Examples include Facilities salaries and legal
expenses. Other specific number are in the COC's
annual report on page 2 and need to be addressed and
resolved.

The Board agrees that not all charges are
applicable to Measure TT, and will implement
measure to determine the appropriate
allocations of dual-purpose charges.

4

All proposed TT expenditures that are disapproved by
the Committee but nevertheless desired by the District
should receive special scrutiny by the Board. If the
Committee’s disapproval is supported by the opinion of
its independent counsel, then at the very least the
District should obtain the opinion of its counsel before
the Board makes a final decision.

The Board will discuss expenditures that have The Facilities committee will take the COC recommendations into consideration when they deliberate and
been voted upon as "disapproved" by the COC. decide whether to recommend items to the full board. If any board member desires more conversation on MTT
The Board will also iscuss specific issues with items, they can pull items for separate discussion at a regular board meeting.
BR's that have been approved in general, but
raise questions to be addressed.

5

The Board should adopt clear, comprehensive standards The Board will consider the "Standards" that
have been adopted by the COC and approve,
for the expenditure of TT funds and insist that the
District adhere to them or explain why it is not doing so. or amend as appropriate.
The Committee has already adopted such detailed
standards, and it recommends those standards to the
Board. (They are attached as Exhibit E.) The Board is
not obligated to adopt them wholesale, but at least they
are a good template for what the standards should cover

The Board will continue to rely on the advice of the COC and staff as the Board deliberates and approves
expenditures for MTT work. The Board appreciates the standards that the COC has developed for their use.

6

The District should appoint an employee who is entirely
independent of the Facilities Department as an internal
auditor of the expenditure of TT funds to ensure that all
such expenditures comply with the law and have been
approved by the Board.

The Board will assign an "internal auditor"
position (even if part time) to review Facilities
expenditures.

The board does not feel this service/expenditure is needed at this time.

7

If the Board concludes that TT funds have been
improperly spent, then the District should be required to
reimburse the TT account within 30 days of the Board’s
finding.

The Board will reimburse improperly charged
If the Board feels that expenditures have been incorrectly charged to MTT, they will direct staff to correct the
Measure TT funds within 30 days of notification problem in a reasonable amount of time.
by the COC. There will be no waiting period for
"accounting period closures."

8

If the District cannot comply with an information request,
then the District should advise the Committee in writing
why it cannot and suggest an alternative means of
giving the Committee what it needs.

The Board will direct the District to respond
promptly and efficiently to reasonable requests
for information. Months long delays (due to
meeting schedules) will not be allowed.

The Board requests that staff review the staff charged to Facilities in the 17-18 school year and re-allocate
their time by % as appropriate between MTT and general fund. Legal fee expenditures for the 16-17 year have
been transferred to general fund already as have 17-18 legal fees incurred for the 7-11 committee for Burbank
Elem per Board instruction.

If the COC committee needs information from staff, the committee should request it. If the information is
necessary for the COC to fulfill its purpose, staff should provide the information to the committee in a
reasonable timeframe (usually for the next meeting). If staff feels the information is not necessary, they should
respond to the committee in writing. If the committee feels this response is incorrect, they should bring this
issue to the board.

9

Absent special circumstances, the Director of Facilities In order to provide continuity and adequate
The Board agrees that the Chief of Facilities should attend the COC meetings.
should be required to attend all Committee meetings for communications, the Board directs the Chief of
Facilities to attend all COC meetings, OR to
their duration.
provide a delegate fully empowered to speak
for him.

10

The Board should direct the District to prepare an overall
summary of the financial and construction status of TT
projects containing all of the essential information
identified by the Committee and to revise this summary
on a monthly basis. Standardized reports are to be
posted on the COC's website monthly to fulfill the
requirement for public transparency

The Board directs Facilities/Financial
Operations to update and prepare cost status
and construction status reports that meet the
general requirements of the COC and to post
such reports monthly on the COC website.

11

The Facilities Department controls spending, reporting,
and auditing, a management system with an inherent
conflict of interest. Building and spending should be
separated from reporting and auditing. The Facilities
Department under the direction of the Chief Facilities
Officer would remain responsible for construction
management. The Business Department under the
direction of the Chief Business Officer would become
responsible for reporting and auditing.
Budget status reports showing all the essential
information should be prepared and issued on a monthly
basis by the Chief Business Officer.

The Board directs that financial reporting be
The Board leaves this decision to the discretion of staff.
placed under the supervision of the Chief
Business Officer and Construction activity will
be under the Supervision of the Chief of
Facilities. This will avoid any potential conflicts
of interest. Current accounting personnel may
work within the Facilities area but will answer to
the Chief Business Officer.

12

An employee of the Business Department should be
assigned, if only on a part-time basis, to the Facilities
Department to examine, report upon, & strengthen the
Facilities Department’s internal control system,
particularly when it comes to the expenditure of TT
funds on questionable items.

The Board directs the Business Department to
examine and report upon the internal controls
governing the expenditures and reporting of
Measure TT funds.

13

The annual independent financial and performance
audits, which are required by law, should be managed
on the District’s part by the Chief Business Officer, as
are all other PUSD audit activities.

The Board directs the Chief Business Officer to Not necessary.
assume responsibility for all financial and
performance audits concerning Measure TT.
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It is noted that many budgets increase because of
"unanticipated" expenses. Construction fundss are finite
and must be managed for maximum benefit to the
District. There appears to be little attempt to mitigate
expenses. For example, a project could be de-scoped if
necessary to meet budget commitments.

The Board directs Facilities to make all prudent The Board will monitor changes to project budgets through the monthly MTT budget reports that are presented
attempts to bring projects in on established
at the Facilities Committee and will address issues that way.
budgets, and authorizes descoping activities as
necessary.
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Review of all key financial and construction status
reports needs to be institutionalized. Although it is
essential that the District generate comprehensive,
accurate reports and then post them, that is not enough.
The reports need to be examined and evaluated and
then presented to the Board for appropriate action. The
logical entities to perform the latter function are the
Oversight Committee and the Facilities Committee of the
District.

The Board agrees that regular review of
budget and construction status is important for
control and maximum utilization of TT funds.
Regular review sessions will be initiated to
increase visibility and oversight.
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Budgeting should be a collaborative effort by the District The Board directs that budget changes will be
explained before changes are approved, and
and the Board in which the District proposes and the
Board disposes. Thereafter, the District must adhere to that BR's will affect budget allocations.
the budget unless the Board permits otherwise. All
changes to the prevailing budget requested by the
District should be explained, including an explanation of
the effect of such changes on other budget items
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Every budget should account for all TT projects—past,
present, and future and account for the totality of all TT
funds, and be promptly posted on the District’s website.

Staff should provide the board and the COC with monthly project status and budget reports for MTT projects.
If possible, reports should come directly from an existing system and not create significant work to put
together. There is currently a construction status report but this does not include all the MTT projects currently
open - the other projects should be added.

Not necessary.

The monthly budget and project status reports for MTT should be part of the monthly Facilities Committee
meetings. That would allow issues and questions to be raised. These documents would be posted with the
committee meeting materials and would be available to all.

The Board will monitor changes to project budgets through the monthly MTT budget reports that are presented
at the Facilities Committee and will address issues that way.

The Board directs that budget reports be
MTT budget reports should be available that includes all MTT funds and projects.
comprehensive for the totality of all TT funds in
order to provide a complete accounting of the
public funds.

REPORT OF THE CITIZENS’ OVERSIGHT COMMITTEE
TO THE BOARD OF EDUCATION OF THE PASADENA UNIFIED
SCHOOL DISTRICT FOR THE FISCAL YEAR ENDED JUNE 30, 2017
January 17, 2018
Submission of Annual Report
The Citizens’ Oversight Committee of the Pasadena Unified School District
hereby submits to the Board of Education this report concerning the expenditure of
Proposition TT bond proceeds for the fiscal year July 1, 2016 through June 30, 2107, as
required by section 3.3 of the Committee’s Bylaws.
The Committee’s Duties
The Committee’s duties are defined by the California Constitution, the California
Education Code, and the Committee’s bylaws. Under the Constitution and the Education
Code, the purpose of the Committee is to inform the public whether the Proposition TT
bond proceeds are used only for the “construction, reconstruction, rehabilitation, or
replacement of school facilities . . . and not for any other purpose, including teacher and
administrator salaries and other school operating expenses.”1 The bylaws specifically
require that the Committee’s annual report contain a statement whether the District is in
compliance with those laws and a summary of the Committee’s activities for the
reporting year.2 The bylaws also permit the Committee to review the District’s
management of bond proceeds and to make recommendations to improve efficiency and
minimize costs.3
Executive Summary of the Committee’s Findings
During the past fiscal year, there have been several material violations by the
District4 of the law governing the expenditure of Proposition TT bond proceeds.5 In
particular, bond proceeds have been improperly spent on legal fees, staff salaries,
consultant compensation, and other activities that are unrelated to school construction and
rehabilitation. Despite repeated objections by the Committee, these deficiencies have not
been corrected. Three other major deficiencies have made it unnecessarily difficult for
the Committee, the Board, and the public to determine whether TT funds are being spent
legally and wisely. First, the Committee has been unable to obtain from the District all of
the information that the Committee needs to perform its oversight function. Second, the
1

California Constitution, Art XIIIA, sec. 1(b)(3); Education Code sec. 15278(b).
Bylaws, sec. 3.3.
3
Bylaws, sec. 4.1(c)
4
The [Pasadena Unified School] District is the governmental entity legally responsible for the management of
Proposition TT funds. Actual management is exercised by the Facilities Department of the District. Unless
otherwise noted, all references in this report to “the District” can be read as references to the Facilities Department.
5
Despite these violations, the majority of Proposition TT funds were spent lawfully.
2
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reporting of Proposition TT expenditures by the District is incomplete, confusing, and
frequently inaccurate. Third, the process for the budgeting of Proposition TT
expenditures is haphazard and incoherent. This report addresses each of those subjects in
turn and offers specific recommendations for correcting these deficiencies.
Impermissible Expenditures of TT Funds
In fiscal year 2016-2017, the District spent $66,151 on legal fees related to surplus
property disposition and $21,246 on general administrative expenses of the Facilities
Department, a total of $87,397. In the opinion of the Committee, neither type of expense
is eligible for payment out of TT funds.6 Note that $87,397 to which the Committee
takes exception is for 2016-2017 only. Legal fees related to property disposition for
fiscal year 2015-2016 were $38,398, and Facilities general administrative expenses were
$23,485, a total of $61,883. The Committee has no idea what were the amounts of such
legal fees in years before then.
The Committee formally notified the Board on July 16, 2017 that the payment of
certain legal fees out of TT funds is contrary to law (Exhibit A), but the Committee
received no response and is unaware that any remedial action has been taken.
Equally, if not more, problematic is the payment of Facilities Department staff
compensation out of TT funds. According to information provided to the Committee by
the District, 100% of the compensation of seven Facilities Department employees was
charged to TT funds. Charging TT funds with a commensurate portion of employee
compensation for work done on TT matters can be legitimate. However, it is improper to
charge TT funds with 100% of staff compensation when it is clear that not all of those
employees spent all of their time working on TT matters.7
How much TT money are we talking about? Who knows? It is impossible to
quantify the total amount of improper charges because, despite the Committee’s requests,
the District has failed to provide the Committee with any allocations between the TT and
non-TT work performed by each employee. Furthermore, as in the case of legal fees, the
Committee has no idea what were the amounts improperly charged to TT funds in prior
fiscal years.
In addition, the District charged other expenses like travel and conferences, officerelated repairs, and copier leases to TT funds. Although the amounts involved were

6

Since the close of the fiscal year, the Director of Facilities advised the Committee that legal fees attributable to the
“7-11 Committee” would no longer be charged to TT and that the $63,068, charged in 2016-2017 would be restored.
Whether the former representation is accurate the Committee does not know. As of November 15, 2017, no such
amounts have been restored.
7
In October, 2017 one employee listed her various functions: “Construction Specialist, Athletic Field HS and MS
Manager, Civic Center Permits Supervisor, Energy Conservation Manager, IPM Coordinator, LCP Tracker
Manager, Muir Ranch Administrator, School Garden Designed/Builder, School Garden Student Intern Supervisor,
and Volunteer Coordinator for Landscape Beautification Projects.”

2

small, the principle is the same. TT funds are restricted funds and are not allowed to be
used for prohibited expenses like “school operating expenses.”
In objecting to the use of TT funds to pay certain legal fees and 100% of employee
compensation, the Committee provided its analysis to the District and supported its
conclusions with the opinions of the Committee’s legal counsel. The District never
provided the Committee with any substantive justification of its position and failed to
take any corrective action. In essence, the District simply ignored the Committee—and
continues to do so.
Various excuses have been offered for the District’s conduct. One is that the
impermissible expenditures were mere bookkeeping errors, putting expenses into “the
wrong bucket.” No, spending TT funds on unqualified activities was not a bookkeeping
error. It was the use of funds for a prohibited purpose, a substantive legal violation. The
practice cannot be justified by how it is booked, and a violation cannot be reversed by
booking the payments in some other manner. It can be corrected only by restoring to the
TT fund money that should not have been charged to it in the first place. To discourage
this kind of conduct in the future, the Board needs to adopt clear, comprehensive written
standards for the expenditure of TT funds and insist that the District adhere to them.
Another excuse is that any errors were trivial in relation to the $350 million total
bond issue. Is this assertion even true? Once again, who knows the total amount of
impermissible expenditures? The District has not provided the information necessary to
answer this question either for the 2016-2017 year or prior years. The total amount of
expenses improperly charged to the TT fund since its inception undoubtedly runs into
hundreds of thousands of dollars, not a trivial amount by most people’s standards, even if
it is a small percentage of the total bond proceeds.
A more fundamental problem is that the law says that the District may not spend
any TT funds on certain things. It matters not whether the amounts impermissibly spent
were large or small in relation to the total bond issue. The same response applies to
another excuse: “we have a job to do; let’s not get bogged down with all these
technicalities.” The law is not a mere technicality. Compliance is not optional. The
Committee appreciates that general funds are scarce, but when it comes to spending TT
money, that fact is irrelevant. TT funds are restricted funds that cannot be used to cover
shortfalls in other funding sources.
The Committee’s Difficulty in Obtaining Critical Information from the District
The Committee needs certain information in order to perform its oversight
function. First and foremost, it needs to know about all proposed expenditures of TT
funds before the appropriation requests are approved by the Board and before the money
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is spent. The Facilities Department usually provides to the Committee Board Reports8
that end in the suffix “F” but not other Board Reports. Sometimes those non-F Board
Reports call for the expenditure of TT funds, and the Committee learns of them only by
chance. Sometimes the District does not even provide the Committee with “F” Board
Reports.
The Committee needs basic information about the past, present, and future status
of all TT projects in order to understand and report the Big Picture: how is the District
managing the funds that the public entrusted to it for school construction, rehabilitation,
and repair. Sometimes the Committee needs information about a particular project, either
to address a potential problem with that project or to serve a broader purpose. For
example, in May 2017 the Committee requested specific information about Norma
Coombs in order to test the numbers in the April 2017 “spend-out plan.” See Exhibit B.
The Committee wanted to provide the District with an opportunity to explain how its
current budget numbers are derived. To date, neither the data nor an explanation of how
the numbers were derived has been offered, except for the dismissive remark, “We have a
process.” It is an unacceptable budgeting practice to not be able to explain the source of
a budget.
In the case of “dual purpose” expenditures, those properly allocable partly but not
entirely to TT funds, the Committee—and, we believe, the Board—need a reasonable,
fact-based allocation between the two portions. Prime examples of dual-purpose
expenditures are legal fees and employee and consultant compensation. The District
should provide the necessary information voluntarily in response to the Committee’s
requests. The Committee should not be compelled to have to file a Public Records Act
request to obtain the information necessary to perform its oversight function, as the
Committee was compelled to do this past summer. See Exhibit C.
While some of the Committee’s questions require the District to consult its records
and respond with data, other questions can frequently be answered by a knowledgeable
member of the Facilities Department. In practice, this means the Director of Facilities.
Unfortunately, the Director no longer regularly attends Committee meetings, as he did up
until 2017. Instead he has sent a staff member who, while fully cooperative, frequently
cannot answer the substantive questions posed to him—other than to say, “please put
your request in writing.” Barring a legitimate need to be elsewhere, the Director of
Facilities needs to attend all Committee meetings in person.
Lack of Transparent Reporting of the Use of TT Funds
Meaningful reporting of the expenditure of TT funds is essential in order for the
public to see how those funds are being spent, what they are getting for their tax dollars,
and whether they can trust the District with their money. The public and the Board need
8

“Board Reports” are the title of documents that are used by the District to request Board approval of proposed TT
expenditures and commitments.
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to be able to see, clearly and in one place, essential information about the financial and
physical status of all TT-funded projects. With this information the Board and the public
can see what was originally planned, what has actually happened, and what remains to be
done. The report must account accurately for all TT funds. It must account for all TT
projects, whether in progress, completed, or abandoned. It is especially important that for
each TT project, the Board and the public be able to compare amounts spent or obligated
to date with the work actually done to date. If, for example, amounts spent and obligated
to date are 75% of the total budgeted amount for a particular project but the job is only
40% completed, trouble is brewing. Unless the project is scaled back or abandoned, the
budget will be exceeded. If, on the other hand, amounts spent and obligated are 75% of
the total budgeted amount and the job is 70% completed, there is probably little to worry
about.
To date no single report by the District provides this essential information in one,
clear executive summary. The District’s “budget status reports,” which are discussed in
detail below, do not compare amounts budgeted, committed, and spent with what is
happening on the ground. Thus, an interested person (including a Board member) cannot
determine whether a project is on track or on trouble. He cannot determine how much
more money is needed to complete the project or when it is likely to be completed. He
cannot estimate what TT funds will remain for other projects after the project is
completed.
Since the beginning of 2017, the Committee has strongly urged the District to
produce, update, and publish on a regular basis an executive summary of all TT-funded
projects that would include the following basic information—in one place, in easily
understandable format, and juxtaposed to permit comparison:










The original budgeted amount, as approved by the Board
The current budgeted amount Board, as approved by the Board
The amount of TT funds committed to date
The amount of TT funds spent to date
Percentage of project completion
Estimated date of completion
Estimated remaining total cost of completion
The variance between budgeted amount of estimated total cost of completion
Identification of the contractor(s) and architects

Much more detailed information would still be available to everyone, but these
few key pieces of information would answer the vast majority of questions the public is
likely to ask and that the Board needs to be able to answer. Unfortunately, such a report
still does not exist, nor has the District committed to produce one. The Committee has
offered to prepare the report, but it has been unable to obtain from the District all of the
information it needs to do so. All of the information needed either already exists or is
5

readily available to the District. The Committee has given the District a workable
template. It would take little time to fill in the blanks each month.
The TT Budgeting Process
The Committee’s role in the TT budgeting process is a limited one: to make sure
that TT funds are spent as promised in the original ballot proposition and as required by
law. Otherwise, TT budgeting is the responsibility of the District and, ultimately, the
Board. It is the Board which is responsible for setting priorities, allocating funds among
eligible projects, and insuring that its decisions are properly implemented by the District.
However, in addition to performing its principal mission, the Committee is authorized to
review the District’s efforts to “maximize bond proceeds” by reducing costs,
incorporating efficiencies, and promoting efficiencies.9 It is with that objective that the
Committee offers its comments on the existing TT budgeting process.
In the Committee’s opinion, the present TT budgeting process is unstructured,
chaotic, and incoherent. Proper oversight is difficult at best and sometimes impossible.
Although the consequences of these deficiencies are impossible to quantify, they almost
certainly result in avoidable inefficiencies and unnecessary waste of public funds.
The Facilities Master Plan is supposed to establish priorities for school
construction projects. The Plan, originally adopted in 2008, has not been formally
updated since 2012. It is difficult to budget without knowing what the budget is
supposed to achieve.
The Board of Education approves updated budgets for the District on a regular
basis, but those budgets do not contain sufficient detail to see on which projects and in
which order TT funds are going to be spent or whether proposed expenditures are
consistent with previously approved budgets. The District periodically issues (in varying
formats) “budget status reports,” but they suffer from several serious defects. The
principal defect is their failure to match money spent or committed against actual
achievement on the ground so that one can tell quickly where each TT project stands and
where it is headed. A second major defect is that the budget status reports do not account
for all TT projects. A third major defect is that these critical documents are not available
to the public. The February 15, 2017 report is the only one that has been posted. See
Exhibit D.
The budget status reports are defective in other ways as well. They show
expenditures but not commitments for future expenditures, thereby giving a misleading
picture of total TT funds devoted to a project. What matters is not simply dollars spent as
a percentage of the total budget but dollars spent and committed to be spent as a
percentage of the total budget. See, for example, in the budget status report of February

9

Bylaws, sec. 4.1(c).
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15, 2017. There is a column entitled “% of Budget Spent” but no comparable column for
“% of Budget Spent or Committed.”
Another problem is that the budget status reports lists projects that are not really
projects and that may not be properly chargeable to TT, because they do not involve the
construction, renovation, or repair of a school. One example in the February 2017 report
is "Career Technical Education Projects,” for which $11.4 million has been budgeted,
$2.7 million has been committed, and $8.7 million remains. Quite apart from the legality
of paying for such functions out of TT funds, their inclusion in a TT budget distorts the
budget and undermines its accuracy. Squirreling unallocated money away in what
appears to be a TT project construction account is hardly transparent budgeting. If
budget items like this really represent a reserve for unforeseen expenses, something that
is entirely legitimate, then they should be clearly denominated as such, reasonable in
amount, and knowingly approved by the Board
It only makes matters worse that some published budget status reports contain
gross errors and omissions. For example, the February 15 report shows a total TT budget
of $343.8 million, which is reasonably close to the $350 million total bond proceeds, but
the budget status report entirely omits Blair Middle School, which cost about $14 million.
The omission of a major project from a report that purports to account for all TT funds
does not give one much confidence in the report.
Matters have not improved since the close of the fiscal year. The Measure TT
budget as of September 7, 2017 shows a current budget of $418.6 million, a strange bit of
optimism given that the total bond proceeds are $350 million plus a small amount of
interest income. The Committee questions whether anyone checks these reports before
they are published. Whether or not that happens, gross errors like this call into question
the accuracy of the other data contained in these reports.
In addition to its budget status reports, the District issues various “spending
plans,” which are intended to show how remaining TT funds should be spent.10 The
principal problem with these spending plans is that they do not show how the numbers on
them were derived. Those numbers have changed frequently since last April without
explanation. Of course, needs change over time, but necessary changes should be clearly
identified, quantified, and explained.
The Essence of the Oversight Problem
When it comes to the use and management of TT funds, oversight of the Facilities
Department by the Board and the Committee has been and remains ineffective. The TT
school bond construction program is a vast 10-year project that involves the expenditure
of more than $350 million on up to 26 schools. Effective oversight requires knowledge,
commitment, time, and persistence, all of which the District possesses. The same cannot
10

Since April 2007, the District has issued multiple, ever-changing versions of its spending plan.
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be said for the Board or the Committee. The Board has 7 part-time members, who have
numerous responsibilities in addition to monitoring the TT program. The Committee has
a maximum of 15 part-time unpaid volunteers, who do the best they can with limited
resources but who have no power to do anything. If the Board’s Facilities Committee
devoted more time and care to meaningful oversight of the District’s management of TT
funds, if the Facilities Committee scrutinized and questioned TT expenditures as the
Committee does, then many of the problems identified in this report would not exist.
However, for reasons unknown to the Committee, that is not the case.
Even given these limitations, the Committee could probably provide adequate
oversight—if the District cooperated in good faith. However, the Facilities Department
resists effective oversight by the Committee—and is largely effective in its resistance.
The Department has two great advantages over the Committee. First is its control of
information, which it exercises in several fashions. It fails to provide all the information
that the Committee needs while it offers to provide reams of information that is neither
useful nor desired. It dribbles out important information piecemeal so that it is difficult
for the Committee to see the big TT picture. It promises to deliver but then does not.
But the Facility Department’s greater advantage is its knowledge that the
Committee has no real power—no power to compel the production of information, no
power to compel any action. Thus, the Department can slow-walk its responses to the
Committee’s requests for information or ignore them entirely. The Department can
ignore any findings or recommendations by the Committee that the Department does not
like in the knowledge that unless the Board becomes involved—which the Board rarely
does—the District can continue doing whatever it wants with TT funds. It is reasonable
to assume that the Board and the public wish TT funds to be spent as promised in the
original ballot measure and as required by law. If this is the goal, there appear to be only
two possible solutions: the District can cooperate with the Committee or the Board can
begin to give serious consideration to the Committee’s findings and recommendations
and implement the ones it deems meritorious. At least the Board has the power to do so.
Recommendations
The following recommendations by the Committee, if adopted by the Board and
implemented in good faith by the District, would largely remedy the numerous problems
identified in this report.
 Reforms to facilitate the review of specific TT expenditures
o All proposed expenditures of TT funds should be submitted to the
Committee before they are submitted to the Board. This is the
modus operandi of the Los Angeles Unified School District.
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o The Committee (and the Facilities Committee of the Board) should
be given adequate time to review the proposed expenditures.
o Proposed dual-purpose expenditures should state a reasonable, factbased allocation between TT and non-TT funds.
o All proposed TT expenditures that are disapproved by the
Committee but nevertheless desired by the District should receive
special scrutiny by the Board. If the Committee’s disapproval is
supported by the opinion of its independent counsel, then at the very
least the District should obtain the opinion of its counsel before the
Board makes a final decision.
 Reforms to prevent or correct impermissible expenditure of TT funds
o The Board should adopt clear, comprehensive standards for the
expenditure of TT funds and insist that the District adhere to them or
explain why it is not doing so. The Committee has already adopted
such detailed standards, and it recommends those standards to the
Board. (They are attached as Exhibit E.) The Board is not obligated
to adopt them wholesale, but at least they are a good template for
what the standards should cover.
o The District should appoint an employee who is entirely independent
of the Facilities Department as an internal auditor of the expenditure
of TT funds to insure that all such expenditures comply with the law
and have been approved by the Board.
o If the Board concludes that TT funds have been improperly spent,
then the District should be required to reimburse the TT account
within 30 days of the Board’s finding.
 Reforms to insure that the Committee receives the information necessary to
perform its oversight function
o The Board should direct the District to respond promptly and in
good faith to all reasonable requests for information by the
Committee.
o If the District cannot comply, then the District should advise the
Committee in writing why it cannot and suggest an alternative
means of giving the Committee what it needs.
9

o Absent special circumstances, the Director of Facilities should be
required to attend all Committee meetings for their duration.
 Reforms to insure that the Board and the public are kept currently apprised
of the status of TT projects and the TT fund
o The Board should direct the District to prepare an overall summary
of the financial and construction status of TT projects containing all
of the essential information identified by the Committee and to
revise this summary on a monthly basis.
o All important reports should be promptly posted on both the
District’s and the COC’s website.
 Reforms to improve reporting, spending, and budgeting.
o At present, when it comes to the management of TT funds, the
Facilities Department effectively controls spending, reporting, and
auditing, a system with an inherent conflict of interest that would not
be permitted to exist in the private sector. Building and spending
should be separated from reporting and auditing. The Facilities
Department under the direction of the Chief Facilities Officer would
remain responsible for the former. The Business Department under
the direction of the Chief Business Officer would become
responsible for the latter, just as she is already responsible for the
District’s non-TT financial functions. For example,
 Budget status reports showing all the essential information
should be prepared and issued on a monthly basis by the
Chief Business Officer.
 Facilities Department employees who are currently
responsible for TT accounting should be answerable to the
Chief Business Officer, not the Chief Facilities Officer,
although those employees would continue to work in and with
the Facilities Department.
 An employee of the Business Department should be assigned,
if only on a part-time basis, to the Facilities Department to
strengthen the Facilities Department’s internal control system,
particularly when it comes to the expenditure of TT funds on
questionable items.
10

 The annual independent financial and performance audits,
which are required by law, should be managed on the
District’s part by the Chief Business Officer.
o Review of all key financial and construction status reports needs to
be institutionalized. Although it is essential that the District generate
comprehensive, accurate reports and then post them, that is not
enough. The reports need to be examined and evaluated and then
presented to the Board for appropriate action. The logical entities to
perform the latter function are the Oversight Committee and the
Facilities Committee of the District. However, as previously noted,
the Oversight Committee and the Facilities Committee must be
given the relevant information in sufficient time to review it before
the information is presented to the Board for action, and the Board
should defer any major action until it has received the input of the
Oversight Committee and the Facilities Committee, particularly if
the legality of a proposed TT expenditure is at issue.
o Budgeting should be a collaborative effort by the District and the
Board in which the District proposes and the Board disposes.
Thereafter, the District must adhere to the budget unless the Board
permits otherwise. All changes to the prevailing budget requested
by the District should be explained, including an explanation of the
effect of such changes on other budget items.
o Every budget should . . .
 Account for all TT projects—past, present, and future;
 Account for the totality of TT funds
 Be promptly posted on the District’s website.
Major accomplishments and Failures of the Committee during the Fiscal Year
The most significant accomplishment of the Committee during the past fiscal year
has been the increased scope and intensity of its oversight of the expenditure of TT funds,
as summarized in the preceding pages of this report. In addition, the Committee, with the
assistance of the District, has arranged for a verbatim transcript of every Committee
meeting so that anyone can determine exactly what was said and done without having to
rely on meeting minutes, which are but a summary. The Committee also adopted detailed
standards for the expenditure of TT funds, standards which it applies in recommending
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approval or disapproval of proposed TT expenditures.11 The Committee has referred
several legal issues to its independent counsel for advice and has received counsel’s
opinions, on which the Committee has relied in making its findings and
recommendations. Finally, the Committee has made it a policy to post in a timely
fashion all significant documents on its website, including the following: meeting
agendas, documents, minutes, and transcripts; all recommendations and reports to the
District and the Board; all governing legal standards; and all requests for information.
The Committee believes that the public deserves no less.
Accurate self-evaluation is next to impossible, but the Committee nonetheless has
attempted to grade itself in the following areas:
 In exercising vigorous oversight of the expenditure of TT funds: A In publicizing its oversight activities to the Board and the public: B
 In persuading the District to provide necessary information to the
Committee: C In persuading the District to improve the budgeting process: D
 In preventing impermissible TT expenditures: D In causing the correction of impermissible TT expenditures: F
The low grades in the last four categories are not for want of effort. Rather, they
reflect the reality that the Committee has no power to compel anything. Its only power is
the power of publicity. To achieve results, the Committee must rely on Board action,
District cooperation, and public involvement.
Review of the Independent Financial and Performance Audits
The California Constitution requires that the District conduct an independent
annual performance audit “to ensure that the [school construction bond] funds have been
expended only on the specific projects listed.”12 The Constitution also requires an
independent annual financial audit “of the proceeds from the sale of bonds until all of
those proceeds have been expended for the school facilities projects.”13 The purpose of
the financial audit is to review the District’s financial statements of the TT fund to see
whether they present fairly, in all material respects, the financial position of the fund and
to note changes in financial position from the preceding year. The purpose of the
performance audit is to determine whether TT funds were spent in accordance with
governing law. The Education Code permits the Committee, as part of its oversight
function, to review these audits,14 as do the Committee’s bylaws.15
11

The Committee sought the District’s input in drafting these standards, but the District declined to participate
saying that the law is an adequate guide.
12
Constitution, Art XIIIA, sec. 1(b)(3)(C).
13
Constitution, Art. XIIIA, sec. 1(b)(3)(D).
14
Educ. Code sec. 15278(c)(1)-(2).
15
Bylaws, sec. 4.1(a).
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On November 30, 2017 the Chair of the Committee received an undated Audit
Report, including unsigned draft opinions, which the Committee has reviewed. The
Chair received the final audit report, including signed opinions on January 4, 2018. That
final report and those final opinions are all dated December 11, 2017. The Committee
does not know the reason for the delay in transmission but believes that except for the
December 11, 2017 date, there are no substantive differences between the draft report and
the final report.
The Audit Report contains an unqualified opinion on the accuracy of financial
statements of the TT fund.16 However, this opinion contains a critical qualification that
calls into question the reliability of the financial statements to which the opinion pertains.
It specifically disclaims any opinion on the effectiveness of the District’s internal
financial control system. It considers the District’s internal controls only in so far as they
are “relevant to the entity’s preparation and fair presentation of the financial statements in
order to design procedures that are appropriate in the circumstances, but not for the
purpose of expressing an opinion on the effectiveness of the entity’s internal control.”17
(italics added)
The meaning of this tortured, oxymoronic language is unclear. The Committee
reads it to mean that the auditor has considered the District’s internal controls for booking
the expenditures and accruals as they appear on its financials, i.e., to determine whether
the numbers track from initial recording to final financial statements, but not to determine
whether such the expenses and accruals should have been booked that way in the first
place.
Whatever the foregoing disclaimer means, it is difficult to reconcile with the
requirements of the applicable Government Auditing Standards, which govern the instant
audits.18
4.19 When providing an opinion or a disclaimer on
financial statements, auditors should also report on internal
control over financial reporting and on compliance with
provisions of laws, regulations, contracts, or other
agreements that have a material effect on the financial
statements.
Auditors reports on internal control and
compliance, regardless of whether or not they identify
internal control deficiencies or instances of noncompliance.
[footnotes omitted]
16

“In our opinion, the financial statements referred to above prevent fairly, in all material respects, the financial
position of the Measure ‘TT’ General Obligation Bond Building Fund of Pasadena Unified School District, as of
June 30, 2017, and the changes in financial position thereof for the fiscal year then ended in accordance with
accounting principles generally accepted in the United States of America.” Audit Report, p. 2.
17
Audit Report, “Auditor’s Responsibility,” p. 2
18
There is no dispute that Government Auditing Standards govern, a fact which the Audit Report acknowledges.
Id.
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4.20 Auditors should include either in the same or in
in separate report(s) a description of the scope of the auditors’
testing of internal control over financial reporting and of
compliance with provisions of laws, regulations, contracts, or
grant agreements. Auditors should also state in the reports
whether the tests they performed provided sufficient,
appropriate evidence to support opinions on the effectiveness
of internal control and a compliance with provisions of laws,
regulations, contracts, or grant agreements.
The Board of Education and the public are, of course, free to interpret the meaning
of the auditor’s disclaimer and to determine whether it meets the applicable auditing
standards, but it seems to the Committee that if an entity’s internal financial controls are
inadequate to insure both consistent and accurate reporting of financial data, then the
resulting financial statements are of dubious value. They certainly cannot be held out as
proof of compliance with the law.19
No such ambiguity exists when it comes to the Audit Report’s disclaimer of any
opinion on the District’s compliance with the law:
As part of obtaining reasonable assurance about
whether Pasadena Unified School District’s financial
statements are free of material misstatements, we performed
tests of its compliance with certain provisions of laws,
regulations, contracts, and grant agreements, noncompliance
with which could have a direct and material effect on the
determination of financial statement amounts. However, in
providing an opinion of compliance with those provisions was
not an objective of our audit, and accordingly, we do not
express such an opinion.” . . . (italics added) 20
How the Audit Report reconciles this statement with sections 4.19 and 4.20 of
Government Auditing Standards the Committee cannot fathom.
As previously noted, the law prohibits the use of school construction bond funds
for “administrator salaries and other school operating expenses.”21 Before rendering the
19

For the purpose of illustration, assume that the District were to spend $600,000 on replacing the roof of a school.
The new roof has an estimated life of 25 years. The cost is erroneously recorded as a repair expense in a particular
sub-account. This expense is ultimately combined with all other such expenses to produce one composite line
item—“Repairs”—on the income statement. The District’s internal controls insured that all of the repair numbers
were charged to the correct repair sub-accounts and that they all added up properly. The problem, however, is that
the expenditure should not have been classified as an expense to begin with.
20
Audit Report, p. 13.
21
California Constitution, Art XIIIA, sec. 1(b)(3); Education Code sec. 15278(b).
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opinion that is part of the performance audit, the auditor stated that “. . . we verified that
funds held in the Building Fund (21.1) [the TT construction fund] were not used for
salaries or school administrators or other operating expenses of the District.”22 It is
therefore amusing to see that the Statement of Revenues, Expenditures, and Changes in
Fund Balance, which is an integral part of the District’s financials blessed by the auditor,
contains a category entitled “Services and other operating expenditures.” These
expenditures include such items as travel and conferences, repairs, and copier lease and
repairs.23 At least the District deserves credit for candor . . .
But not for completeness. The Audit Report also says nothing at all about the
propriety of charging 100% of the compensation of 7 Facilities Department employees to
the TT fund, a major bone of contention between the Facilities Department and the
Committee during the past year.
In conclusion, while some of the issues raised in the forgoing critique of the Audit
Report are subject to reasonable differences of opinion, there remain other significant,
problematic issues that are either sidestepped by broad disclaimer or simply ignored.
Thus, the Audit Report and the opinions contained in it can hardly be held up as a clean
bill of health for the TT funds managed by the District. The Board should demand more
of the District’s auditor. A good start would be to insist that the auditor either comply
with the applicable Government Auditing Standards or explain clearly why,
notwithstanding its disclaimers, it thinks that it has done so. Another important step
would be to negotiate a better contract with the auditor(s), one that does not permit the
auditor(s) to disclaim a number of important opinions. A third improvement, one
suggested by the Chief of Facilities, would be to have separate auditors for the financial
and performance audits.

22

Audit Report, p. 15. Italics added for emphasis.
As is the case with legal services, whether other items like repairs, contracted services, and consultants were also
operating expenses cannot be determined without knowing the purpose of those expenditures.
23
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Closing
The Committee hopes that this report will assist the Board in improving oversight
and management of the Proposition TT school construction bond fund for the benefit of
Pasadena school children, their parents, the City of Pasadena, and all its residents.

Respectfully submitted,
/s/ Clifton B. Cates III
Chair, Citizens’ Oversight Committee
January 22, 2018
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Members of the Citizens’ Oversight Committee

Name

Term Expires

Clifton B. Cates, Chair

March 1, 2018

Quincy Hocutt, Vice Chair

March 1, 2019

Gretchen Vance, Immediate Past Chair

March 1, 2018

Francis Boland

March 1, 2019

Steven Cole

March 1, 2019

Glenn DeVeer

March 1, 2018

Camille Dudley

March 1, 2019

Mike Mohit

March 1, 2019

Willie Ordonez

March 1, 2019

Mikala Rahn

March 1, 2019

Diana Verdugo

March 1, 2019

James Vitale

March 1, 2019

Jen Wang

March 1, 2018

Kimberly Kenne, Board Liaison

N/A
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Exhibit C: COC Public Records Act request of August 14, 2017
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Agenda Item D.5

Pasadena Unified School District
Facilities Planning, Construction Dept.
Nelson Cayabyab
Chief, Facilities Planning, Construction,
Maintenance & Operations (___/___%)

Executive Director
of Operation & Construction
(Vacant ____/____%)
Nadia Zendejas
Executive Secretary
(___/___%)

Jessica Frazier
Construction
Specialist
(STAFF ___/___%)

Miguel Perez
Construction
Specialist
(STAFF
___/__)%)

Shirly Barrett
Construction
Specialist
(Staff
___/___%)
Vacant
Civic Center
Permits
Data Control- Clerk
(Staff
___/___%,CCP)

Maria Millares
Anahit Azarian
Angela Child
Fiscal Services
Account Payables
Account Payables
Technician
Specialist (Staff ___/___%)Specialist (Staff ___/___%)
(Staff ___/___%)

Vacant
Fiscal Services
Technician
(Staff ___/___%)

Note: There are 7 Positions that are 1099 - annual contract assigned as Project
Managers (PMs), Engineer and Project Inspectors for the remaining of MTT Projects.
All salaries are funded from fund 21.1.

Note: Salary Percentages 50/50% means - Fund 21.1/1.0 or CCP
March 2018 – Proposed for FY 18-19

Pasadena Unified School District
Maintenance and Operations Dept.
Nelson Cayabyab
Chief Facilities Officer (CFO)

Carolyn Paleczny
Program Assistant (Po’s
& People Soft)

Vacant- CFO Resp.

Admin Clerk

Director of M & O

Vacant

Rachel Zavala
Data Control Clerk
(___/___%-CCP- Work
Request & CCP)

Vacant- CFO Resp.

Joe Esparza

Maintenance/Grounds
Coordinator

Field Operations
Supervisor
DSC Custodian

Note: Salary Percentages 50/50%
means - Fund 21.1/1.0 or CCP

Mike Dunning Lead

Mark Stratis

Carpenter/Locksmith
• Carpenters – 4
• Locksmiths – (vacant)

Lead Plumber
• Plumbers - 4

Ben Pascual

Ray Green

Lead HVAC Technician
• HVAC Techs – 4

Paul Senebandith

R & C Lead
• R & C Workers – (4/2
vacant)

Gary Turner
Transportation
Scheduler

• Electricians – 4
•Fire Alarm Tech - 1

David Clark & Juan Villegas
•
•
•

Adam Keuter IV
Grounds MaintenanceSpecialist (Athletic Fields)
March 2018 – Proposed for FY 18-19

Substitute Custodians
•Staff – (6 processing)

Garage Workers – 2

Lead Electrician

Crew Leads
Gardeners – 10
Irrigation Specialist. – 1
Mower Operator. - 2

District Wide Custodians
•Staff – 115

Bob Goff
Lead Painter
•
•

Painters – 7
Painter Helper - 1

Director of
Transportation (Vacant –
CFO Rep.)

Agenda Item D.6

AGREEMENT FOR USE OF SCHOOL FACILITIES
BETWEEN THE PASADENA UNIFIED SCHOOL
DISTRICT AND
OUTWARD BOUND ADVENTURES,
INC.

The PASADENA UNIFIED SCHOOL DISTRICT [”DISTRICT”], and OUTWARD
BOUND ADVENTURES, INC., a California Public Benefit Non-Profit Corporation
[“OBA”] enter into this agreement for the use of facilities [”Agreement”] for the following
purposes and with reference to the following facts:
RECITALS
WHEREAS, OBA and the DISTRICT share an express commitment to provide
unique and rewarding nature based education and activities for the students of the
DISTRICT that would not otherwise have access to such experiences.
WHEREAS, OBA is an independent, non-profit corporation that has for over 45
years provided students of the DISTRICT with challenging nature based and inclass leadership/experiential education experiences that serve to upgrade the
academic and social skills of students; and
WHEREAS, over the years, OBA has been providing the above mentioned
services to DISTRICT students utilizing various DISTRICT facilities; and
WHEREAS, OBA has requested that the DISTRICT continue to permit the use of
school facilities in accordance with the Civic Center Act, California Education Code section
38130 et. seq.; and
WHEREAS, it is necessary and desirable that this Agreement be executed for the
purposes stated herein.
NOW, THEREFORE, it is hereby agreed by each of the parties to this Agreement as
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follows:
1.

Replacement of Prior Agreements. Upon the approval and full execution

of this Agreement, the relationship between the parties shall be governed solely by the
terms of this Agreement and any prior agreements shall be of no further force or effect.
2.

Term. The term of this Agreement shall be from July 1, 2018 to

June 30, 2020 subject to early termination in accordance with the provisions of
paragraph 8 herein.
3.

Grant of Use of Facilities. The DISTRICT grants to OBA, the right to use a

vacant classroom (G220) located at John Muir High School containing approximately 960
square feet of classroom space [“FACILITIES”] for the purposes herein described.
4.

Permitted Use. Use of the FACILITIES by OBA is restricted to the

operation by OBA of providing a challenging nature based and in-class leadership and
experiential education experiences to students residing within the geographical boundaries
of the DISTRICT [the “Program”].
5.

Fees. In accordance with Education Code section 38134, and the

DISTRICT’S fee schedule, OBA shall pay to the DISTRICT the direct
costs (utility costs only and does not include custodial services) incurred by the DISTRICT as a
result of the use of the FACILITIES by OBA.
6.

Staffing
A.

OBA shall be solely responsible for enlisting the services of

teachers and other professionals to provide the Program services to students of the
DISTRICT pursuant to this Agreement.
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B.

OBA certifies that all teachers and others providing services to

students pursuant to this Agreement are adequately trained, licensed and /or certified
according to the prevailing professional standards and the law. OBA further certifies that it
shall provide adequate supervision of all staff members.
7.

Responsibilities of the DISTRICT
A.

The DISTRICT may make the FACILITIES available to

OBA for the purposes herein provided.
B.

In the DISTRICT’S sole discretion and subject to prior notice

and DISTRICT approval, the DISTRICT may make available to OBA at DISTRICT sites
such additional space as may be needed to accommodate specific Program activities and
special events. For purposes of this Agreement, the term FACILITIES shall be defined to
include such space.
8.

Termination. This Agreement may be terminated upon ninety (90) days

written notice to OBA should the DISTRICT determine in its sole judgment that it has an
impending need for the FACILITIES. This Agreement shall also terminate upon twenty- four
(24) hours written notice to OBA should OBA cease utilizing the FACIITIES for the purposes
above stated.
9.

District’s Right Of Entry.

OBA shall permit DISTRICT or DISTRICT’S

agents, representatives or employees to enter the FACILITIES at all reasonable times and
with reasonable notice of at least two hours for the purpose of inspecting the FACILITES to
determine whether OBA is complying with the terms of this Agreement and for the purpose
of doing other lawful acts that may be necessary to protect DISTRICT’S interest in said
FACILITIES under this Agreement.
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10.

Alterations. Except as otherwise provided in this Agreement, OBA shall not,

without prior written consent make any alterations, improvements, or additions, in, on, or
about the FACILITIES.

Where the DISTRICT has provided such written consent, it may

require that OBA remove any or all of said improvements or additions or at the expiration of
the term, and restore the FACILITIES to their prior condition. OBA shall pay, when due, all
claims for labor or materials furnished to or for OBA at or for use of the FACILITIES,
including claims which are or may be secured by any stop notice, mechanics or material men’s
lien against the FACILITIES.
11.

Duty To Keep Facilities Free Of Liens.

OBA

shall

keep

the

FACILITIES and every part thereof and all buildings and other improvements at any time
located thereon free and clear of any and all mechanics', material men’s, and other liens for or
arising out of or in connection with OBA directed work or labor done, services performed, or
materials or appliances used or furnished for or in connection with any operations of OBA.
12.

Indemnification.

OBA agrees to indemnify and hold the DISTRICT

harmless from each and every claim, demand, action or cause of action, and any cost or expense,
including reasonable attorney fees in connection therewith, that may arise in any manner out of
OBA’S use of the FACILITIES or its actions or inactions pursuant to this Agreement, except
claims, demands, actions or causes of action resulting from acts or omissions of DISTRICT or its
agents or employees. This agreement to indemnify includes, but is not limited to, personal
injury (including death at any time) and property or other damage (including, but without
limitation, contract or tort or patent, copyright, trade secret or trademark infringement)
sustained by any person or persons including,
but not limited to, companies, or corporations, OBA and its employees or agents, and
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members of the general public. This provision shall survive the termination or expiration of
this Agreement.
13.

Insurance. OBA shall obtain and maintain, at its expense, during the term of

this agreement Commercial General Liability insurance, insuring against (i) liability for injury
to or death of any person or property arising out of OBA use of the FACILITIES; and (ii)
contractual liability, insuring OBA’S performance of the indemnification obligations
contained in this Agreement. Coverage shall be in an amount not less than
$1,000,000 per occurrence and $2,000,000 in the aggregate. The policy shall be issued by a
responsible insurance company authorized to do business in the state of California and
provided that the insurance company has an AM Best “A” or better rating. The DISTRICT
shall be named as an additional insured on a separate endorsement to the policy. The
endorsement shall require the insurance company to provide the additional insured party with
a minimum of ten (10) days written notice of cancellation of the policy. Prior to occupancy of
the FACILITIES, OBA shall furnish the DISTRICT with a certificate of insurance for the
required coverage. The certificate must be signed by a person authorized by the insurer to bind
coverage on its behalf and must be in a form approved by the DISTRICT. The DISTRICT
may require complete, certified copies of any or all policies at any time. Failure to maintain
required insurance at all times shall constitute a default and material breach.

In

such

event, OBA shall immediately notify the DISTRICT and cease occupancy of the FACILITIES
until further directed by the DISTRICT.
14.
Dispute Resolution
The parties agree that as to any disputes that arise relating to this Agreement or the
provision of services to students of the DISTRICT in accordance with this Agreement, they
will use their best efforts to reach an effective resolution through a mutually agreeable
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mediation process.
15.

Hazardous Substances.
A.

OBA shall not use, handle, store, transport, generate, release, or

dispose of any Hazardous Substances on, under, or about the FACILITIES, except that OBA
may use (i) small quantities of common chemicals such as adhesives, lubricants, and cleaning
fluids in order to conduct business at the FACILITIES, and (ii) other Hazardous Substances
that are necessary for the operation of the Program and for which DISTRICT gives written
consent prior to the Hazardous Substances being brought onto the FACILITIES. At any time
during the term of this Agreement, OBA shall, within ten (10) days after written request from
DISTRICT, disclose in writing all Hazardous Substances that are being used by OBA on the
FACILITIES, the nature of the use, and the manner of storage and disposal.
B.

OBA agrees to indemnify, defend and hold the DISTRICT harmless

from any liabilities, losses, claims, damages, penalties, fines, attorneys’ fees, expert fees,
court costs, mediation costs, investigation costs, or other expenses resulting from or arising
out of the use, storage, treatment, transportation, release, or disposal of Hazardous Substances
on or about the FACILITIES by OBA, its employees, agents and invitees.
C.

The term "Hazardous Substances" as used in this Agreement shall

mean any product, substance, or waste whose presence, use, manufacture, disposal,
transportation, or release, either by itself or in combination with other materials expected to
be on the FACILITIES , is either: (i) potentially injurious to the public health, safety or
welfare, the environment or the FACILITIES , (ii) regulated or monitored by any
governmental authority, or (iii) a basis for potential liability of DISTRICT to any
governmental agency or third party under any applicable statute or common law theory.
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Hazardous Substances shall include, but not be limited to, hydrocarbons, petroleum, gasoline,
and/or crude oil or any products, by-products or fractions thereof.
D.

The provisions of this paragraph shall survive the termination or

expiration of this Agreement.
16.

Compliance With Laws. OBA shall not use the FACILITIES, or permit

anything to be done in or about the FACILITIES, that will in any way conflict with any
applicable law, statute, applicable ordinance or governmental rule or regulation now in force
or which may hereafter be enacted or promulgated.
17.

Assignment.

OBA shall not assign this Agreement in whole or in part

nor suffer any other person (the agents and servants of OBA excepted) to use the
FACILITIES or any portion thereof without the written consent of the DISTRICT.
18.

Entire Agreement. This Agreement constitutes the entire understanding of

the parties and supersedes any prior oral or written expressions of the parties.
19.

Modification.

Any amendment or modification of this Agreement shall be

effective only if in writing, executed by each of the parties hereto.
20.

Notices. Any notice, request or demand or other communication required or

permitted hereunder shall be in writing and shall be deemed to have been given on the earlier
of actual receipt or the second day (other than Sundays and legal holidays)
after mailing to the party to whom notice is to be given, by first-class mail, postage
prepaid and addressed as follows:
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DISTRICT:
Superintendent
of
Schools
Pasadena Unified School District
351 S. Hudson Ave.
Pasadena, Ca. 91109
OBA:
Executive Director
Outward Bound Adventures
2020 N. Lincoln
Pasadena, CA 91103

21.

Governing Law. This Agreement shall be construed under the laws of the

State of California.
22.

Attorneys’ Fees. Should either party commence a legal action to enforce the

terms of this Agreement, the prevailing party shall be entitled to its reasonable costs and
attorneys’ fees.
23.

Rules Of Construction. The terms of this Agreement are contractual, and

are the result of negotiation among all the parties hereto. All parties to this Agreement agree
that the normal rules of construction, which ordinarily would operate to resolve any
ambiguities in this Agreement against the drafting party, shall not be employed in the
interpretation of this Agreement.
24.

Severance Provision. In the event that any of the terms or provisions of this

Agreement are found to be legally unenforceable, then the remaining terms and conditions
shall nevertheless be enforceable without regard to any such provisions or terms that are
found to be legally unenforceable.
IN WITNESS HEREOF, the parties hereto, have approved and executed this
Agreement on the date set forth opposite their respective signatures.
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Date: May __, 2018

OUTWARD
ADVENTURES, INC.

BOUND

By
Charles Thomas, Executive Director

Date: May __, 2018

PASADENA
UNIFIED
SCHOOL DISTRICT

By
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___________________
Brian McDonald,
Superintendent of Schools

OBA Inc. (Outward Bound Adventures)
Purpose I Compassion I Stewardship

The History of OBA {Outward Bound Adventures) at John Muir High School
The seed of OBA was planted in 1959 when Helen Mary Williams, a teacher at Pasadena'
s
Cleveland Elementary School recognized that her students could benefit from time
spent
away from the city and in the natural environment. This inspired her to work with
parents
and local activists to begin a Junior Audubon Club as an after school program. As the
students, who were primarily African American, Hispanic and Asian, gained more
outdoor experience and knowledge, they gained more confidence, improved their
school
performance and strengthened their interpersonal and intrapersonal skills. In 1964 the
Junior Audubon Club became Outward Bound Adventures (OBA). Two years later
OBA
officially incorporated. Throughout OBA's history, the mission has remained
unchanged; to
provide meaningful nature-based education that promotes positive self-development,
environmental responsibility, and outdoor career exposure for urban youth.
1959 OBA takes first group of PUSD students, including students
from John Muir High School on an extended wilderness trip.

1960 - 1966 OBA is housed at Cleveland Elementary School as the
Junior Audubon Outdoor Science Club.
1 966 - 1969 OBA expands their programs to serve all PUSD schools
1 969 OBA establishes a permanent recruiting base on John Muir campus
because of OBA co-director, Helen Criss works as a counselor at Muir.
1969 The John Muir Conservation Club and OBA under the direct ion of teacher Bob
Barnes and Muir Principal Ramone Cortines raise funds to acquire a natural park
(the Cobb Estate).
1973 OBA and the John Muir Conservation Club build an award winning hiking
trail for the blind on Superintendent Cortines summer camp property in
the Southern Sierra.
1969 - 2007 OBA serves thousands of John Muir students through the Get Out
And Learn (GOAL) program.
2007 - Present OBA continues to expand its’ programs to John Muir student s
to include after school programs such as the Drop out Recovery
Program (DOR) for former Muir students; the Gang Prevention
Program (GPP) for current students and the Muir Leadership Development
Program (M LDP).

Report No. 1288-F

Meeting Date: April 26, 2018

BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA
Topic: APPROVAL FOR THE SCOPE OF WORK AT JACKSON ELEMENTARY
PORTABLE PROJECT WITH WLC ARCHITECTS
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves the proposed site improvements with WLC Architects for Jackson Elementary Portable
Addition.
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I. BACKGROUND
Jackson ES staff has requested three additional portables for additional programing.
Washington ES has three unused portables that will be relocated to the Jackson Elementary
campus. The district will dismantle and transport all three portables under a separate
contract. To complete this project district staff directed the architectural team to modify the
three additional portable project to inculde fencing and a gate to be part of the base bid
documents. Leaving the staff parking lot project to be a bid alternative.
II. STAFF ANALYSIS
District staff recomends option 1 as it includes fencing and the gate to be a part of the base
bid documents. This option has been vetted this new option the school principal and
Facilities Committee on April 19, 2018 and is now being recommedated to the board for
approval.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachment: Jackson ES Portable Addition option 1
III. FISCAL IMPACT
N/A

Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief Facilities Officer
Funding code: 21.1-95052.0-00000-85000-6210-0280000
Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment- BR 1288-F
April 26, 2018

JACKSON ES PORTABLE ADDITION
Project No: 1727300.02
January 25, 2018

Project Description

Qty

Option 1 - Proposed Site Improvements
Provide new drop-off area, parking lot
expansion with landscape areas. Rework
playfield area
(Per complete DSA approved plans)

Units Unit Cost

Funding
Amount

1

ls

$790,000

$790,000

3

ea

35,000

$105,000

C Remove (E ) tree

2

ea

650

$1,300

D

2

ea

750

$1,500

A

B

Install 3 relocated portables with PC
approved dwgs

Remove (E ) basketball pole

$897,800

Construction Cost Subtotal
Site Contingency (Unforseen Condition)

20%

$179,560

Small Project Factor

35%

$314,230

Bond/Insurance

4%

$35,912

Contractor O,H & P

15%

$134,670
$1,562,172

Construction Cost Total
Escalation (8% per year)

8%

PROJECTED CONSTRUCTION COST TOTAL

$124,974

$1,687,146
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Report No. 1289-F

Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL TO INCREASE CONTRACT PAA 79-4 WITH FLEWELLING &
MOODY ARCHITECTS FOR THE NORMA COOMBS ELEMENTARY SCHOOL NEW
CLASSROOM AND ADMINISTRATION BUILDINGS PROJECT
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves the amendment to increase contract PAA 79-4 with Flewelling & Moody Architects in
the amount not to exceed $193,292.00
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I. BACKGROUND
At the regular board meeting on May 8, 2012 The Governing Board of the Pasadena Unified
School District approved Board Report 488-F, Project Assignment Agreement 79-4 for
Norma Coombs Elementary School Classroom and Administration Buildings project with
Flewelling & Moody in the amount of $197,370. Additionally, a total of four amendments
totaling $342,173.00 (for additional services for District directed design changes and
additional design scope) were subsequently approved by the Board. The project has since
been bid and awarded with a contract for construction (awarded to Shenk Developers –
BR#1194-F) in amount of $6,593,000.00. Flewelling and Moody is requesting to adjust
their fee, which was based originally in 2011 on an estimated construction cost of
$2,300,000.00, to reflect the now known actual cost of construction.
II. STAFF ANALYSIS
Since the time of the original estimate of the construction cost of the project in 2011, school
construction costs have risen significantly. A&E design and construction administration fees
are typically based on a percentage of the actual construction cost of the project and District
staff recommends approving the amendment, in the amount of $193,292, to the PAA 79-4
agreement with Flewelling & Moody Architects.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachment: Flewelling & Moody Fee Proposal
III. FISCAL IMPACT
Funds in an amount not to exceed $193,292.00 are available in the Measure TT Norma
Coombs Elementary School account.

Report No. 1289-F

Date: April 26, 2018

Pasadena Unified School District
Board of Education Agenda: April 26, 2016
Prepared by: Nelson Cayabyab, Chief Facilities Officer

Funding code: 21.1-95133.0-00000-85000-6210-0600000

Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment: BR 1279-F
March 29, 2018

March 5, 2018
Mr. Nelson Cayabyab
Chief Facilities Officer
Pasadena Unified School District
740 West Woodbury
Pasadena, CA 91103

RE:

Amendment to PAA 79-4
Norma Coombs Elementary School
New Classroom and Administration Buildings
Additional Services Request

Dear Mr. Cayabyab,
The following additional services request is based on the original PAA assignment and
agreement with Pasadena Unified School District for Architectural and Engineering services for
Norma Coombs Elementary School Project.
On March 22, 2011 Flewelling & Moody was awarded the design of new administration and
classroom buildings for Norma Coombs Elementary School by Pasadena Unified School District.
The fee for the contract signed by Flewelling & Moody was based on percentage of an assumed
construction cost of $2,300,000.00. Please reference attached signed PAA 79-4 agreement
dated March 22, 2011.
Since the award of this work; however, this project has gone through several design renditions
and has been subject to multiple revisions. Over the past 7 years, multiple design meetings were
performed with different groups in charge of making decisions that impacted project time and
delivery. The project also went through a code revision cycle. To date Flewelling & Moody have
accumulated over 4,000 hours of labor in the period of 7 years working on this project. Project
cost estimates that were performed at the inception of this project were close to the
established construction budget amount; however, over the course of past 7 years the project
cost has been drastically increased with the lowest successful bid amount of $6,593,000.00
awarded to Shenk Developers. This represents a net increase of $4,293,000.00 from the original
budgeted amount.

Flewelling & Moody’s profitability on this project has been adversely impacted based on the
original signed agreement terms, the amount of design revisions performed, and the added
project duration encompassing building code revision cycle. We are therefore requesting an
adjustment to the original fee to help compensate for the time spent on this project due to
reasons beyond our control. Per our new construction sliding scale approach the net fee
increase would amount to $243,292.00. Please note that we have based this on a net increase of
$2,966,976.00 rather than the actual $4,293,000.00 taking into account the cost increase in the
project due to the added and revised scope for which Flewelling & Moody has already been
compensated for. Support calculation for this proposed amount is attached for your review.
As a follow up to our meeting of February 9, 2018; it was requested that we reduce our
additional service fee request if possible. Upon reviewing our contractual obligation to our
consultants and in recognition of the long standing relationship with the District, we propose
that the additional services fee be reduced to $193,292.00. This represents a saving of
$50,000.00 to the District.
Thank you for your consideration. Please see below support calculation documentation for the
requested amount.

Sincerely,
Flewelling & Moody, Inc.

Sam Sahand, Architect
Project Manager

Report No. 1290-F

Meeting Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL OF CHANGE ORDER NO. 11 WITH G2K CONSTRUCTION FOR THE
WASHINGTON ACCELERATED ELEMENTARY SCHOOL– NEW CONSTRUCTION/
CAMPUS ENRICHMENT PROJECT.
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves Change Order No. 11 with G2K Construction for the Washington Accelerated
Elementary School – New Construction/ Campus Enrichment in the amount of $224,481.59
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I.

BACKGROUND
On June 26, 2014 The Board of Education approved the contract for Construction for the
Washington Accelerated Elementary School – New Construction/ Campus Enrichment
project to G2K Construction in the amount of $14,439,000.00. There were ten previous
change orders in the amount of $1,641,123.57 bringing the total value to $16,080,123.57

II.

STAFF ANALYSIS
District staff recommends the approval of Change Order No. 11 with G2K Construction for
the Washington Accelerated Elementary School – New Construction/Campus Enrichment
in the amount of $224,499.63. This change order represents unforeseen conditions and
Architect/ District requested scope changes and approved construction coordinated design
items. With this change order (No. 11) the total contract value for the project will be
$16,304,623.20 and the total change order percentage will be 12.9% at approximately 98%
completion of the overall project.
The Facilities Committee vetted this Board Report on April 19, 2018
Attachments: Change Order No. 11

III.

FISCAL IMPACT
Funds in an amount not to exceed $224,499.63 are available in the Washington Elementary
School Measure TT Account.
Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson M. Cayabyab, Chief Facilities Officer
Funding code: 21.1-95045.0-00000-85000-6270-0750000

Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment BR 1290-F
April 26, 2018

EXHIBIT P

CHANGE ORDER NUMBER # 11
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PASADENA UNIFIED SCHOOL DISTRICT

CHANGE ORDER NUMBER 11
Distribution to:
Owner:
Architect:
Contractor:
Inspector of Record:

Pasadena Unified School District
LPA, Inc.
G2K Construction, Inc.
Ned Khachikian

PROJECT:

Washington Accelerated Elementary School

INITIATION DATE:
OWNER:
ARCHITECT:
CONTRACTOR:

April 11, 2018
Pasadena Unified School District
LPA, Inc.
G2K Construction, Inc.
File # 19-80; A# 03-113658
Nov. 03, 2014
Dec. 21, 2016

D.S.A. File:
CONTRACT DATE:
COMPLETION DATE:

You are directed to make the following changes in this contract:
DETAILED DESCRIPTION OF CHANGES

ITEM NO. 01: COP 121R3 Restroom Utility Extension

Extend restroom utilities to second floor of Bldg. C for potential future restroom.

REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Owner Request
TOTAL DOLLAR AMOUNT OF CHANGE ……………………..…..……………………………………………………..$3,053.98
CHANGE IN CONTRACT TIME ………………………………………………………………………………….Zero Calendar days

ITEM NO. 02: COP 183 Replace (E) Fire Alarm Anunciator and Provide Fiber Connection

Replace existing Fire Alarm Anunciator and provide new network cards and fiber connection
to existing fiber network.

REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Owner Request
PASADENA UNIFIED SCHOOL DISTRICT
ORDER

CHANGE

CHANGE ORDER NUMBER # 11
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TOTAL DOLLAR AMOUNT OF CHANGE.…………………………………………………………………..…………..$29,720.80
CHANGE IN CONTRACT TIME ……………………………………………………………..………………….Zero Calendar days

ITEM NO. 03: COP 197R1 Fire Sprinkler Auxiliary Drains

Provide and install additional fire sprinkler system auxiliary drains in Bldg. D.

REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE.…………………..………………………………………………..…………..$4,370.23
CHANGE IN CONTRACT TIME ……………..………………………………………………………………….Zero Calendar days

ITEM NO. 04: COP 198 Grease Interceptor Backwater Valve

Provide and install backwater valve at Bldg. D grease interceptor.
REQUESTED BY:
G2K Construction, Inc.
REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE..…………………………………………………………………………….....$6,764.75
CHANGE IN CONTRACT TIME …………………..…………………………………………………...........Zero Calendar days

ITEM NO. 05: COP 202 Building Gas Service Isolation

Provided and installed gas shut off valves in yard boxes to isolate gas service to Buildings C&D.

REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Owner request
TOTAL DOLLAR AMOUNT OF CHANGE..…………………………………………………………………………..……$2,497.88
CHANGE IN CONTRACT TIME..………………………………………………………..……………………..Zero Calendar days

ITEM NO. 06: COP 212 Provide Pathway to Existing P.A. Cabinet

Provide new conduit pathway to existing P.A. termination cabinet for connection of new P.A.
and Clock systems (existing conduit did not provide adequate pathway / capacity).

REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
PASADENA UNIFIED SCHOOL DISTRICT
ORDER

CHANGE
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TOTAL DOLLAR AMOUNT OF CHANGE..…………………………………………………………………….…………$8,527.97
CHANGE IN CONTRACT TIME..…………………………..…………………………………………………..Zero Calendar days

ITEM NO. 07: 215 Restroom Transfer Grill
Provided and installed a transfer air grille for Bldg. C restroom 109.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..…….$10,317.83
CHANGE IN CONTRACT TIME ……………………………..………………………………………………….Zero Calendar days

ITEM NO. 08: COP 218 Fire Water Line Connection
Provide connect of new fire service line to Washington Middle School main line.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..……....$4,424.81
CHANGE IN CONTRACT TIME ……………………………………..…………………………………………..Zero Calendar days

ITEM NO. 09: COP 219 Storm Drain Line Connection.
Install storm drain extension to intercept storm drain line from Middle School storm drain.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE ……………………………………………………………………..………..$9,306.77
CHANGE IN CONTRACT TIME ………………………………………………………………………………..Zero Calendar days

ITEM NO. 10: COP 222 Backwater Valve for Sewer Line
Provide and install sewer line backwater valve in yard box.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination

PASADENA UNIFIED SCHOOL DISTRICT
ORDER
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TOTAL DOLLAR AMOUNT OF CHANGE …………………………………………………………………...……………$5,430.35
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 11: COP 224 Fire Dept. Connection Check Valve
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..………$3,262.78
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 12: COP 225 Sewer Line Backwater Valve
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..………$8,058.99
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 13: COP 226R1 Temporary Storm Drain Connection
Install temporary storm drain line prior to significant rain event.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Owner Request
TOTAL DOLLAR AMOUNT OF CHANGE …………………………………………………………………..…………$18,788.17
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 14: COP 227 Storm Water Retention System
Provide and install storm water retention system required by LA County.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Agency Requirement (LA County)
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..….$140,111.07
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days
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ITEM NO. 15: COP 228 Stair Wall Flashing
Provide and install flashing at Bldg. C’s exterior stair wells.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE …………………………………………………………………..…………….$3,687.61
CHANGE IN CONTRACT TIME ………………………………………………………………………………….Zero Calendar days

ITEM NO. 16: COP 229 Site Trench Drain
Upgrade access road trench drain.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..………$1,058.49
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 17: COP 230 Power to Exhaust Fans-Bldg. C.
Provide correct line voltage to Bldg. C exhaust fans.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Coordination
TOTAL DOLLAR AMOUNT OF CHANGE …………………………………………………………………………………$4,185.44
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 18: COP 234 Access Portal Flashing
Provide sill flashing at cased HVAC equipment wells at Bldg. D.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Owner Request
TOTAL DOLLAR AMOUNT OF CHANGE …………………………………………………………………….…………..$1,006.22
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days
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ITEM NO. 19: COP 243 Low Voltage Dimming Light Switches
Provide low voltage dimming switches for pendant lighting in all classrooms.
REQUESTED BY:

G2K Construction, Inc.

REASON FOR CHANGE: Owner Request
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………………..……..$19,925.49
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

ITEM NO. 20: Credit for Bid Allowance for Security System
Contract amount included a $60,000 allowance for security system. A security system will
not be included in the G2K scope of work and the allowance amount is credited to the
owner.
REQUESTED BY:

Owner

REASON FOR CHANGE: Allowance not used
TOTAL DOLLAR AMOUNT OF CHANGE ………………………………………………………………..CREDIT ($60,000.00)
CHANGE IN CONTRACT TIME …………………………………………………………………………………Zero Calendar days

Not valid until approved by the School District, Contractor and Architect.
Signature of the Contractor indicates his agreement herewith, including any adjustment in the Contract
Sum or Contract Time. The Architect has reviewed the figures submitted by the Contractor, and they have
been reviewed and approved by the School District; we believe this request is valid and recommend your
approval for acceptance.
Contractor accepts the terms and conditions stated herein as full and final settlement of any and all claims
arising from this Change Order. Contractor agrees to perform the above described work in accordance
with the terms herein and in compliance with the applicable sections of the contract documents. This
change order is hereby agreed to, accepted, and approved, all in accordance with the General Conditions
of the contract documents.

The original Contract Price was ……………………………………………………………………………………$14,439,000.00
Net change by previously authorized Change Orders ……………………………………………………$1,641,123.57
The Contract Price prior to this Change Order was ……………………………………………………$16,080,123.57
PASADENA UNIFIED SCHOOL DISTRICT
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The Contract Price will be increased by this Change Order………………………………………………..$224,499.63
The Contract Price including this Change Order will be ………………………………………………..$16,304,623.20
The Contract Time is changed by a total of Zero calendar days, therefore, the Date of
Substantial Completion from the previously approved date of Dec. 21, 2016 remains
unchanged.

ARCHITECT:
LPA, Inc.
5161 California Ave.
Suite 100
Irvine, CA 92617

CONTRACTOR:
G2K Construction, Inc.
28348 Roadside Dr.
Suite 205
Agora Hills, CA 91301

OWNER: Pasadena Unified School
District
351 So. Hudson Avenue
Pasadena, CA 91103

By:

By:

By:

DATE: April 11, 2018

DATE:

DATE:

PASADENA UNIFIED SCHOOL DISTRICT
ORDER
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Report No. 1291-F

Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL TO INCREASE CONTRACT WITH PBWS ARCHITECTS FOR THE
SIERRA MADRE UPPER CAMPUS IMPROVEMENTS PROJECT
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves the amendment to increase contract with PBWS Architects in the amount not to exceed
$76,665.00
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I. BACKGROUND
On September 22, 2009 the Board Approved BR for the Project Assignment Agreement 67-1
for Sierra Madre Upper Campus Improvements project with PBWS in the amount of
$ 2,020,000.00. Additionally, a total of 2 amendments totaling $80,200.00 for additional
services for District directed design changes and additional design scope that were
subsequently approved by the Board. The project has since been bid, a construction contract
awarded to Sinanian Construction and the construction has been completed. PBWS is
requesting to adjust their final fee to include additional services in the amount of $76,665.00
The additional services fee is for structural analysis, repair design and DSA approval
processing for items either improperly installed or damaged by the contractor and for
additional construction administration costs due to the extended duration of construction
phase for the project.
II. STAFF ANALYSIS
District staff recommends approving the amendment, in the amount of $76,665.00 to the
contract agreement with PBWS Architects. It is noted that PBWS has reduced their original
requested additional fees by 25%.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachment: PBWS Revised Proposal (with original proposals)
III. FISCAL IMPACT
Funds in an amount not to exceed $76,665.00 are available in the Measure TT Sierra Madre
Upper Campus School account.
Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief Facilities Officer
Funding code: 21.1-95133.0-00000-85000-6210-0600000
Originator: Nelson Cayabyab, Chief Facilities Officer
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PBWS

VIA EMAIL Anson Rane (spo-ranea@pusd.us)

ARCHITECTS

March 23, 2018

Mr. Anson Rane
Pasadena Uniﬁed School District
740 West Woodbury
Pasadena, CA 91103
RE:

Proposal for Reduced Additional Services Fees
PUSD Measure TT Improvements
Sierra Madre Upper Campus
PBWS P/N 09007.00

We have reviewed the pending additional services requests for reduction as requested.
These include
•
•
•

ASR-5 (Structural analysis and approval repairs of damage to wood framing
and other non-compliant construction) original amount $48,720
ASR-6 (Extended time for construction administration beyond original
contract) original amount $45,000
ASR-7 (Engineering and approval of attachment for substituted HVAC
equipment) original amount $8,500

These items originally totaled to $102,220. See original ASRs attached. In the
interest of assisting the District we agree to reduce this requested amount to $76,665.
It should be noted that some of these costs should be recoverable from the contractor
as noted in the original ASR proposals.
We appreciate your consideration for this. Please don’t hesitate to call if you have
any questions.
Sincerely,
PBWS architects

Architecture Planning Interiors

Wade Frazier
Architect, Partner

234 E. Colorado Boulevard Suite 700, Pasadena, California 91101 T: 626.432.5000 F: 626.432.5010 www.pbws.com

Dear Anson:

PBWS
VIA EMAIL Richard Kent (kent.richard@pusd.us)

ARCHITECTS

September 22, 2015

Mr. Richard Kent
Pasadena Uniﬁed School District
740 West Woodbury
Pasadena, CA 91103
RE:

Proposal for Additional Services for Structural Engineering–
Contractor Generated DSA issues.
PUSD Measure TT Improvements
Sierra Madre Upper Campus
PBWS P/N 09007.00

As you know our team worked to prepare revision document to justify how some
construction was completed by the Contractor and/or their subcontractors at variance
with the construction documents which required review per the DSA CCD process.
We also prepared documents for repair to damaged structure caused by the Contractor
and/or subcontractors that required review by the DSA CCD review process. There
was significant effort by our team to mitigate these issues caused by the Contractor.
The three issue are 1.) The fix for the steel brace frames 2.) The fix for the installation
of the ATS hold-down system. 3.) The repair method for various wood element
damaged for utility installation. We are requesting additional fee for the structural
engineering services effort for these items in the amount of $48,720.00. We
understand that some of this will be credit change orders to the Contractor.
We appreciate your consideration for this. Please don’t hesitate to call if you have
any questions.
Sincerely,
PBWS architects

Wade Frazier
Architect, Partner

234 E. Colorado Boulevard Suite 700, Pasadena, California 91101 T: 626.432.5000 F: 626.432.5010 www.pbws.com

Dear Rick:

Architecture Planning Interiors

PBWS
VIA EMAIL Richard Kent (kent.richard@pusd.us)

ARCHITECTS

March 3, 2016

Mr. Richard Kent
Pasadena Uniﬁed School District
740 West Woodbury
Pasadena, CA 91103
RE:

Dear Rick:
As you are aware of, the Construction Phase of the Sierra Madre Middle School is
ongoing. The NTP issued to the Contractor indicates that the calendar duration shall
be 600 days for this project. The first construction meeting held was July 10, 2013.
On January 11, 2016 the number of Calendar days exceeded 900.
Our office is and has always been committed to providing high quality Architectural
services through project completion without interruption. Unfortunately, the duration
of the construction has exceeded our budgetary expectations. The financial impact of
this extended period has created the need for us to request additional compensation.
We are respectfully requesting additional fees for the extended construction
administration effort in the amount of $45,000.00.
We appreciate your consideration for this. Please don’t hesitate to call if you have
any questions.
Sincerely,
PBWS architects

Architecture Planning Interiors

Wade Frazier
Architect, Partner

234 E. Colorado Boulevard Suite 700, Pasadena, California 91101 T: 626.432.5000 F: 626.432.5010 www.pbws.com

Proposal for Additional Services for Extended Construction
Administration Fees due to Construction Activity Beyond the
Contracted Duration.
PUSD Measure TT Improvements
Sierra Madre Upper Campus
PBWS P/N 09007.00

PBWS
VIA EMAIL Richard Kent (kent.richard@pusd.us)

ARCHITECTS

March 3, 2016

Mr. Richard Kent
Pasadena Uniﬁed School District
740 West Woodbury
Pasadena, CA 91103
RE:

Proposal for Additional Services for Structural Calculations and
Details due to Mechanical Equipment Substitutions.
PUSD Measure TT Improvements
Sierra Madre Upper Campus
PBWS P/N 09007.00

During the construction of the Sierra Madre Middle School the Contractor submitted
mechanical equipment that is larger and heavier that the equipment specified in the
Contract Documents. This substituted equipment required additional Engineering and
detailing to be submitted to DSA for approval.
We are respectfully requesting additional fees for the extended Engineering efforts in
the amount of $8,500.00.
The fees related to this work should be passed onto the Contractor as the larger
substituted equipment is not equal to the equipment specified
We appreciate your consideration for this. Please don’t hesitate to call if you have
any questions.
Sincerely,
PBWS architects

Wade Frazier
Architect, Partner

234 E. Colorado Boulevard Suite 700, Pasadena, California 91101 T: 626.432.5000 F: 626.432.5010 www.pbws.com

Dear Rick:

Architecture Planning Interiors

Report No. 1292-F

Meeting Date: April 26, 2018
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL OF CHANGE ORDER NO. 3 WITH PINNER CONSTRUCTION FOR
THE BLAIR IB MAGNET SCHOOL MODERNIZATION PROJECT.
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves Change Order No. 3 with Pinner Construction for the Blair IB Magnet School
Modernization project in the amount of $275,024.76
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I.

BACKGROUND
On February 23, 2017, the Board of Education approved the contract for Construction for the
Blair IB Magnet School Modernization project to Pinner Construction in the amount of
$20,239,000. There have been two previous change orders in the total amount of
$526,863.04 bringing the total value to $20,765,863.04.

II.

STAFF ANALYSIS
District staff recommends the approval of Change Order No. 3 with Pinner Construction
for the Blair IB Magnet School Modernization project in the amount not to exceed
$275,024.76. This change order represents unforeseen conditions and Architect/ District
requested scope changes. With this change order (No. 3) the total contract value for the
project will be $21,040,887.80 and the total change order percentage will be 4% at
approximately 55% completion of the overall project.
The Facilities Committee vetted this Board Report on April 19, 2018
Attachments: Change Order No. 3

III.

FISCAL IMPACT
Funds in an amount not to exceed $275,024.76 are available in the Blair IB Magnet School
Modernization project Measure TT Account.
Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson M. Cayabyab, Chief Facilities Officer

Funding code: 21.1-95056.0-00000-85000-6270-0800000

Originator: Nelson Cayabyab, Chief Facilities Officer
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April 26, 2018
PASADENA UNIFIED SCHOOL DISTRICT

CHANGE ORDER NUMBER #03
Distribution to:
Owner:
Architect:
Contractor:
Inspector of Record:

PROJECT:
INITIATION DATE:
OWNER:
ARCHITECT:
CONTRACTOR:
D.S.A. File:

Pasadena Unified School District
gkkWorks
Pinner Construction Co, Inc.
Ned Khachikian

Blair IB Magnet School Modernization
12/8/2017
Pasadena Unified School District
gkkWorks
Pinner Construction Co, Inc.
File # 19-H19; A# 03-113709
April 10, 2017
November 21, 2018

CONTRACT DATE:
COMPLETION DATE:

You are directed to make the following changes in this contract:
DETAILED DESCRIPTION OF CHANGE

ITEM NO. 01: PC# 009
Projector Mount Accessory
Deduct Cost deleting the projector mount accessory.
REQUESTED BY:

PUSD

REASON FOR CHANGE: Accessories were not needed. PUSD ask for Credit.
TOTAL DOLLAR AMOUNT OF CHANGE.……………………………………………………………………..…………..$(8,678.25)
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 02: PC# 024
Rusted Deck at Existing Lunch Shelters
Added cost to remove rust and replace the rusted metal Deck at existing Lunch
Shelters.
REQUESTED BY:

PUSD/Architect

REASON FOR CHANGE: After removal of existing roofing, Per Structural recommendation, the exposed rust
and damaged metal deck needed repair.
TOTAL DOLLAR AMOUNT OF CHANGE.……………………………………………………………………..…………..$5,157.26
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

PASADENA UNIFIED SCHOOL DISTRICT
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ITEM NO. 03: PC# 030R1
Concrete Pad Extension
Labor and material to enlarge the concrete pad at fan rooms to accommodate the
size of mechanical systems.
REQUESTED BY:

PUSD/Architect

REASON FOR CHANGE: Enlargement of Pads were required due to size of mechanical units..
TOTAL DOLLAR AMOUNT OF CHANGE.……………………………………………………………………..…………..$10,632.59
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

Demolish Cabinets
ITEM NO. 04: PC# 040
Labor to demolish casework in storage rooms 195 and 196.
REQUESTED BY:

PUSD/Architect

REASON FOR CHANGE: The casework was old and deteriorating. Removed per PUSD.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$4,175.33
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 05: PC# 049

REQUESTED BY:

Additional stair treads at roof
Labor and material to add two stair treads at stair #1 accessing the roof. And raise
elevator curb.

PUSD/Architect

REASON FOR CHANGE: Additional Stair was needed to access the roof after addition of rigid insulation.
The height for some of the wooden curbs at roof needed to be raise due to
installation of rigid insulation.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$2,117.53
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 06: PC# 054
Demolition of underground low voltage Concrete Encased at Restroom
Labor to remove concrete encasement at restroom.
REQUESTED BY:

PUSD/Architect

REASON FOR CHANGE: Existing concrete encasement was discovered during the demolition of the slab at
restroom remodel. Removal was needed to install new plumbing lines.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$2,143.18
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

PASADENA UNIFIED SCHOOL DISTRICT
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ITEM NO. 07: PC# 062
Electric Sheet Metal Gutter
Labor and material to install two new 8”x8”x24” electric gutter at Panel “1LH” to
utilize Feeder and Branch Conduits.
REQUESTED BY:

Architect

REASON FOR CHANGE: The gutters were required due to congestion inside the small electric rooms.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$1,847.15
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 08: PC# 065
Add Junction Box at Conduits
Labor and material to cut existing conduits and install new junction box.
REQUESTED BY:
Architect/PUSD
REASON FOR CHANGE: Contractor could not pull existing feeders inside the existing conduits. Adding the
junction box helped pulling the wires.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$1,511.31
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 09: PC# 068
Lead Paint Abatement
Labor and material to abate Lead Paint at Structural steel supporting the HVAC
units on top of doghouse (Dormer).
REQUESTED BY:

Architect/PUSD

REASON FOR CHANGE: The lead paint at structural steel was unforeseen and needed to be removed to
allow welding for the mechanical equipment supports.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$20,865.00
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 10: PC# 070
Reverse Motors for Smoke Fire Dampers
Added cost to reverse the position of smoke fire dampers motors.
REQUESTED BY:

Architect/PUSD

REASON FOR CHANGE: Reversing the fire dampers motors would allow testing and maintenance for these
devices to occur from inside of the classrooms without having to go through access
panels.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$11,716.08
PASADENA UNIFIED SCHOOL DISTRICT
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CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 11: PC# 071
Replace Old Fashioned Black Iron Stud walls with Standard Studs
Added material and labor cost to remove and replace existing black iron Steel walls.
And provide new steel stud walls at first and second floor.
REQUESTED BY:

District/Architect

REASON FOR CHANGE: Per District’s request all remaining black iron studs were removed and replaced.
This allows for installation of casework and other wall mounted equipment.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$101,126.77
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 12: PC# 077
Add Pony Wall at low Roof
Material and Labor to add Pony wall at low roof.
REQUESTED BY:

District/PUSD

REASON FOR CHANGE: Due to revision to rigid insulation heights, the pony wall was added to provide
support for rigid insulation on both side of the wall.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$2,602.24
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 13: PC# 083
Conduit Repair
Additional material and Labor to replace conduits damaged during excavation.
REQUESTED BY:

District/Architect

REASON FOR CHANGE: To change the unforeseen electrical conduits embedded in existing concrete
damaged during excavation and installation of underground plumbing lines.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…………..$7,097.98
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

ITEM NO. 14: PC# 089R1
Roofing System Additions / Changes
Additional material and Labor for added roofing scope / system improvements
PASADENA UNIFIED SCHOOL DISTRICT
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PASADENA UNIFIED SCHOOL DISTRICT

District/Architect

REASON FOR CHANGE: To provide additional new roofing at existing deteriorated conditions and
to provide repairs / additional scope of work at unforeseen roofing conditions.
TOTAL DOLLAR AMOUNT OF CHANGE.………………………………………………………………………..…...$112,710.59
CHANGE IN CONTRACT TIME …………………………………………………………………………………….Zero Calendar days

Not valid until approved by the School District, Contractor and Architect.
Signature of the Contractor indicates his agreement herewith, including any adjustment in the Contract Sum or
Contract Time. The Architect has reviewed the figures submitted by the Contractor, and they have been
reviewed and approved by the School District; we believe this request is valid and recommend your approval
for acceptance.
Contractor accepts the terms and conditions stated herein as full and final settlement of any and all claims
arising from this Change Order. Contractor agrees to perform the above described work in accordance with the
terms herein and in compliance with the applicable sections of the contract documents. This change order is
hereby agreed to, accepted, and approved, all in accordance with the General Conditions of the contract
documents.

The original Contract Price was ……………………………………………………………………………………………$20,239,000.00
Net change by previously authorized Change Orders .………………………………………………………………$526,863.04
The Contract Price prior to this Change Order was ……………………………………………………………$20,765,863.04
The Contract Price will be increased by this Change Order…………………………………………………… $275,024.76
The Contract Price including this Change Order will be ………………………………………………………$21,040,887.80
The Contract Time is changed by a total of 0 calendar days, therefore, the Date of
Substantial Completion is November 21, 2018.

ARCHITECT:
gkkWorks
155 South Fair Oaks Avenue
Pasadena, CA 91105

CONTRACTOR:
Pinner Construction Co, Inc.
1255 S Lewis St
Anaheim, CA 92805

OWNER: Pasadena Unified School
District
351 South Hudson Avenue
Pasadena, CA 91103

By:

By:

By:

DATE: September 14, 2017

DATE:

DATE:

PASADENA UNIFIED SCHOOL DISTRICT

CHANGE ORDER

Report No. 1293-F

Meeting Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL OF CHANGE ORDER NO.1 WITH THE NAZERIAN GROUP PUSD
BID 07-15/16 FOR THE JOHN MUIR HIGH SCHOOL BLACK BOX THEATRE AND
ACCEPT THE PROJECT AS COMPLETE.
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves the Change Order No. 1 with the Nazerian Group, PUSD Bid No. 07-15/16 for the John
Muir High School Black Box Theatre in the amount of $170,197.28 and accepts the project as
complete.
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I.

BACKGROUND
On May 26, 2016 the Governing Board of the Pasadena Unified School District approved
Board Report No. 1031-F for the TV Studio & Digital Media Lab Modernization, PUSD
Bid No. 07-15/16 in the amount of $ 3,197,123.00

II.

STAFF ANALYSIS
The scope of work of the renovation includes electrical upgrade, mechanical upgrade to
provide cooling and heating in the entire building E, audio visual upgrade, and a complete
architectural renovation in the classroom spaces. This final change order 1 increases the
contract amount to $3,367,320.28 for a total increase of 5.3% of the original contract value.
The changes are due to unforeseen conditions and district’s requested item
The Facilities Committee vetted this board report on April 19, 2018.
Attachments: Change Order No. 1

III. FISCAL IMPACT
Funds in an amount not to exceed $170,197.28 are available in the Measure TT John Muir
Black Box Theatre project.

Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief Facilities Officer
Funding code: 21.1-95183.0-00000-85000-6270-0820000

Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment BR 1293-F
April 26, 2018

CHANGE ORDER NO. 01
Distribution to:
Owner:
Architect:
Contractor:
Inspector of Record:

Pasadena Unified School District
PJHM Architects
The Nazerian Group
Greg Hankins, Knowland Construction Services

PROJECT:

MUIR HS TV TV STUDIO + DIGITAL MEDIA LAB

INITATION DATE: November 20, 2017
OWNER:

PASADENA UNIFIED SCHOOL DISTRICT

ARCHITECT:

PJHM ARCHITECTS

CONTRACTOR:

THE NAZERIAN GROUP

DSA #:

A.03-116668 / FILE 19-H19

CONTRACT DATE: June 20, 2016
COMPLETION DATE: August 14, 2016

You are directed to make the following changes in this contract:
DETAILED DESCRIPTION OF CHANGE

ITEM NO. 1:
Revised HVAC duct layout per CCD 011
(COP 02)
REQUESTED BY: Architect
REASON FOR CHANGE: Existing condition
TOTAL DOLLAR AMOUNT CHANGE:

$ 15,228.84 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 2:
Provide Fire Rated Labels at openings per RFI 058
(COP 03)
REQUESTED BY: Architect
REASON FOR CHANGE: Required to Achieve Fire Rating
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

9,367.86 /ADD
0 Calendar Days

ITEM NO. 3:
Add new window per RFI 056
(COP 04)

REQUESTED BY: District
REASON FOR CHANGE: District request from site staff
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

3,145.33 /ADD
0 Calendar Days

ITEM NO. 4:
Replace existing doors with new doors and hardware per RFI 052 and 076
(COP 05)

REQUESTED BY: District
REASON FOR CHANGE: Existing doors were in poor condition
TOTAL DOLLAR AMOUNT CHANGE:

$ 14,568.45 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 5:
Glazing revisions per RFI 068
(COP 06)

REQUESTED BY: District
REASON FOR CHANGE: Design change
TOTAL DOLLAR AMOUNT CHANGE:
CHANGE IN CONTRACT TIME:

$

5,860.35 /ADD
0 Calendar Days

ITEM NO.6:
Fire rated wall details and bracing per RFI 013 and CCD 2 (COP 07)

Pasadena Unified School District

Change Order #01

1 of 4

REQUESTED BY: Architect
REASON FOR CHANGE: Unforeseen condition
TOTAL DOLLAR AMOUNT CHANGE:

$ 11,334.32 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 7:
Wall shift at custodian room per RFI 005
(COP 08)

REQUESTED BY: Architect
REASON FOR CHANGE: Unforeseen condition
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

4,839.41 /ADD
0 Calendar Days

ITEM NO. 8:
Thickened mortar bed per RFI 006
(COP 09)

REQUESTED BY: Architect
REASON FOR CHANGE: Existing condition
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

1,561.25 /ADD
0 Calendar Days

ITEM NO. 09:
Plumbing adjustment and blocking per RFI 007
(COP 10)

REQUESTED BY: Architect
REASON FOR CHANGE: Existing condition
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

1,900.83 /ADD
0 Calendar Days

ITEM NO. 10:
Wall shift per RF 010
(CPO 11)

REQUESTED BY: Architect
REASON FOR CHANGE: Existing condition
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

6,767.29 /ADD
0 Calendar Days

ITEM NO. 11:
Additional blocking at partitions per RFI 011
(COP 12)

REQUESTED BY: District
REASON FOR CHANGE: Existing condition
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

3,056.75 /ADD
0 Calendar Days

ITEM NO. 12:
Bracing per RFI 01 and 02
(COP 13)

REQUESTED BY: District
REASON FOR CHANGE: District request
TOTAL DOLLAR AMOUNT CHANGE:

$ 14,331.56 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 13:
Wall shift per CCD 004
(COP 14)

REQUESTED BY: Architect
REASON FOR CHANGE: Design change
TOTAL DOLLAR AMOUNT CHANGE:
CHANGE IN CONTRACT TIME:

Pasadena Unified School District

$

9,995.39 /ADD
0 Calendar Days

Change Order #01
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ITEM NO. 14:
Additional tile accent design per RFI 17
(COP 15)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

4,279.19 /ADD
0 Calendar Days

ITEM NO. 15:
Additional anchorage per RFI 20
(COP 16)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

4,393.07 /ADD
0 Calendar Days

ITEM NO. 16:
Header at Opening 529A per RFI 24
(COP 17)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

2,196.53 /ADD
0 Calendar Days

ITEM NO. 17:
Additional lag bolts per RFI 29
(COP 18)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

2,303.66 /ADD
0 Calendar Days

ITEM NO. 18:
Nailer attachment to I Beam per RFI 31
(COP 19)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

4,896.21 /ADD
0 Calendar Days

ITEM NO. 19:
Replace main gate valve per RFI 42
(COP 20)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

CHANGE IN CONTRACT TIME:

3,538.42 /ADD
0 Calendar Days

ITEM NO. 20:
Cabinet and sink removal pre RFI 51 and CCD 009
(COP 21)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:
CHANGE IN CONTRACT TIME:

$

3,781.14 /ADD
0 Calendar Days

ITEM NO. 21:

Replace VCT with carpet per owner request, add base in electrical room.
REQUESTED BY: District
REASON FOR CHANGE: District Request

Pasadena Unified School District

Change Order #01
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TOTAL DOLLAR AMOUNT CHANGE:

$ 20,584.06 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 22:
Add blocking under equipment racks
(COP 23)

REQUESTED BY: District
REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$ 10,616.55 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 23:
Raise electrical outlets above grid per District request
(COP 24)
REQUESTED BY: District

REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

1,783.66 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 24:

Tackable surface changes (COP 25)
REQUESTED BY: District

REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

6,528.29 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

ITEM NO. 25:

Change in markerboards per District request
REQUESTED BY: District

REASON FOR CHANGE: District Request
TOTAL DOLLAR AMOUNT CHANGE:

$

3,338.87 /ADD

CHANGE IN CONTRACT TIME:

0 Calendar Days

Contract Price Prior to this Change Order was:
Change Order Proposal Total
Contract Allowance
Contract Price will be increased by this Change Order
Change Order Total:
Contract Price including this Change Order will be:

$0.00
$170,197.28
$25,000.00
$170,197.28
$170,197.28
$170,197.28

The Contract Time has not changed, therefore, the Date of Substantial Completion as of the date of

ADDS $
DEDUCTS $
TOTAL: $

170,197.28
170,197.28

CONTRACT
OR

ARCHITECT

By

By

Print Name

Signature

Pasadena Unified School District

By

By

Print Name

Signature

OWNER

By

By

Print Name

Signature

Change Order #01
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Report No. 1294-F

Meeting Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL OF CONTRACT INCREASE WITH THE RMA GROUP FOR TESTING
AND INSPECTION AT JOHN MUIR SCHOOL MODERNIZATION PROJECT
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves to increase the contract with the RMA Group for Testing and Inspection services at the
John Muir High School Modernization Project in the amount not to exceed $31,122.32
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I.

BACKGROUND
As required by the Division of the State Architect, and in compliance with the State
Architect’s office, special inspections and material testing firms are required to be available
to the Inspector of Record during the construction of the project. Five firms were approved
on June 25, 2013 and signed a 3 year standard agreement with PUSD for services.

II. STAFF ANALYSIS
District staff recommends approval of contract increase with RMA Group for construction
inspection and testing services for Phase I of the John Muir High School Modernization
project in the amount not to exceed $31,122.32 for additional required testing by the Division
of State Architects.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachment: RMA Proposal
III. FISCAL IMPACT
Funds in the amount not to exceed $ 31,122.32 are available in the Measure TT- John Muir
High School Modernization Project

Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief Facilities Officer

Funding code: 21.1-95051.0-00000-85000-6285-0820000

Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment- BR 1294-F
April 26, 2018
CHANGE ORDER
AGREEMENT BETWEEN CONSULTANT AND CLIENT
CHANGE ORDER NO.: 1
Consultant: RMA Group

Date: April 4, 2018

Client: Pasadena Unified School District
Project: Jon Muir High School Modernization
RMA Job No.: 16-0A36-0
Due to additional hours not within RMA Group’s original scope of work such as inspector overtime hours for soil
compaction testing for storm drain and multiple calls for partial areas to be tested, RMA Group has and will need to
perform the following additional work: The client hereby authorizes RMA Group to perform the following additional
work:


To provide inspection and testing services for Compaction Testing and Concrete Sampling & Laboratory
Testing.
o Compaction Testing
$25,384.45
o Concrete Sampling and Laboratory Testing
$5,737.87

We propose to perform these services on an hourly or test rate basis in accordance to the fee schedule contained in the
RMA Group Proposal dated August 19, 2016, for and additional estimated amount of $31,122.32. This will increase the
total contract from $80,861.00 to $111,983,32. In witness thereof, the parties have caused this agreement to be duly
executed the day and year first above written.
CLIENT

RMA Group

By:___________________________________

________________________________________
Slawek Dymerski, P.E., G.E.
Title: Vice President

Title:_________________________________
Date:________________________________

12130 Santa Margarita Court Rancho Cucamonga, CA 91730 | T: 909.989.1751 | F: 909.989.4287 | www.rmacompanies.com

Report No. 1295-F

Meeting Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL OF CONTRACT INCREASE WITH THE RMA GROUP FOR TESTING
AND INSPECTION AT PASADENA HIGH SCHOOL FOR THE MODERNIZATIONPHASE I GYMNASIUM AND LOCKER ROOM BUILDINGS PROJECT
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves to increase the contract with the RMA Group for Testing and Inspection for the
Pasadena High School Modernization- Phase I Gymnasium and Locker Room Buildings Project
in the amount not to exceed $122,856.84
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I.

BACKGROUND
As required by the Division of the State Architect, and in compliance with the State
Architect’s office, special inspections and material testing firms are required to be available
to the Inspector of Record during the construction of the project. Five firms were approved
on June 25, 2013 and signed a 3 year standard agreement with PUSD for services.

II. STAFF ANALYSIS
District staff recommends approval of contract increase with RMA Group for construction
inspection and testing services for Phase I of the Pasadena High School modernization
project in the amount not to exceed $122,856.84 for additional testing required by the
Division of State Architects.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachment: RMA Proposal
III. FISCAL IMPACT
Funds in the amount not to exceed $ 122,856.84 are available in the Measure TT- Pasadena
High School Modernization- Phase I Gymnasium and Locker Room Buildings Project
Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief Facilities Officer

Funding code: 21.1-95075.0-00000-85000-6285-0840000
Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment BR 1295-F
April 26, 2018
CHANGE ORDER
AGREEMENT BETWEEN CONSULTANT AND CLIENT
CHANGE ORDER NO.: 1
Consultant: RMA Group

Date: January 24, 2018

Client: Pasadena Unified School District
Project: Pasadena High School Modernization – Phase I
RMA Job No.: 16-0A37-0
Due to additional work not within RMA Group’s original scope of work, quantities added to the original scope of work
items, and the site contractor not performing within a cost effective manner for the Inspection and Testing Budget,
RMA Group has and will need to perform the following additional work:
1.
2.
3.
4.
5.

Concrete deck added around existing pool resulting in additional soil and concrete inspections and testing.
Site Trench Work added resulting in additional soil and concrete inspections and testing.
Extensive extra work in the Girl’s Locker Room resulting in additional soil and concrete inspections and testing.
Concrete Column Repairs added resulting in additional rebar, epoxy, and concrete inspections and testing.
Crack Repair/Injection added resulting in additional epoxy and concrete inspections and testing.

•

To provide inspection and testing services for Compaction Testing , Reinforced Concrete Sampling &
Laboratory Testing, and Structural Steel Inspections.
o Compaction Testing
$27,943.68
o Reinforced Concrete
$66,415.76
o Crack Repair Inspection and Testing
$16,634.48
o Special Inspector – Structural Steel
$4,573.52
o Special Inspector – Masonry
$7,289.40

We propose to perform these services on an hourly or test rate basis for an additional estimated amount of $122,856.84.
This will increase the total contract from $67,774.00 to $190,630.84. In witness thereof, the parties have caused this
agreement to be duly executed the day and year first above written.
CLIENT

RMA Group

By:___________________________________

________________________________________
Slawek Dymerski, P.E., G.E.
Title: Vice President

Title:__________________________________
Date:__________________________________

12130 Santa Margarita Court Rancho Cucamonga, CA 91730 | T: 909.989.1751 | F: 909.989.4287 | www.rmacompanies.com

CHANGE ORDER

ESTIMATE WORKSHEET
Compaction Testing
Compaction Testing

Item
Soils Engineering Technician
Staff Engineer
Field Supervisor

Quantity
232
24
20

Unit
Hr
Hr
Hr

Unit Price
$85.49
$125.00
$100.00
Sub-total

Engineering Review and Report Preperation
Item
Secretarial
Project Engineer

Compaction Testing

Jurupa Unified School District
Ina Arbuckle ES Expansion Modernization

Quantity
24
14

Unit
Hr
Hr

Unit Price
$45.00
$145.00

Total
$19,833.68
$3,000.00
$2,000.00
$24,833.68
Total
$1,080.00
$2,030.00

Sub-total

$3,110.00

Total

$27,943.68

November 22, 2017
RMA Change Order No. 1
Page 2

CHANGE ORDER
ESTIMATE WORKSHEET
Reinforced Concrete Sampling and Laboratory Testing
Field Inspection

Item
Concrete Technician (ACI)
Batch Plant Inspector (ACI)
Special Inspector - Reinforced Concrete
Special Inspector - Epoxy
Anchor Pull Tests
Pick-up and Delivery of Test Specimens

Quantity
120
64
80
200
160
60

Unit
Hr
Hr
Hr
Hr
Hr
Hr

Unit Price
$85.49
$85.49
$85.49
$85.49
$85.49
$55.00
Sub-total

Laboratory Testing

Item
Concrete Cyl. Cured &/or Compression Test
ASTM C109 Compression Test 2" Cube
Tension & Bend Rebar (No. 11 or Smaller)

Quantity
80
120
4

Unit
Ea
Ea
Ea

Unit Price
$25.00
$30.00
$30.00
Sub-total

Engineering Review and Report Preperation
Item
Secretarial
Project Engineer

Quantity
32
18

Reinforced Concrete Sampling and Laboratory Testing

Jurupa Unified School District
Ina Arbuckle ES Expansion Modernization

Unit
Hr
Hr

Unit Price
$45.00
$145.00

Total
$10,258.80
$5,471.36
$6,839.20
$17,098.00
$13,678.40
$3,300.00
$56,645.76
Total
$2,000.00
$3,600.00
$120.00
$5,720.00
Total
$1,440.00
$2,610.00

Sub-total

$4,050.00

Total

$66,415.76

November 22, 2017
RMA Change Order No. 1
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CHANGE ORDER

ESTIMATE WORKSHEET
Crack Repair Inspection and Testing
Field Inspection

Item
Special Inspector
Coring Technician
Pick-up and Delivery of Test Specimens

Quantity
120
32
24

Unit
Hr
Hr
Hr

Unit Price
$85.49
$85.49
$55.00
Sub-total

Laboratory Testing

Item
Concrete Cyl. Cured &/or Compression Test

Quantity
48

Unit
Ea

Unit Price
$25.00
Sub-total

Engineering Review and Report Preperation
Item
Secretarial
Project Engineer

Crack Repair Inspection and Testing

Jurupa Unified School District
Ina Arbuckle ES Expansion Modernization

Quantity
12
4

Unit
Hr
Hr

Unit Price
$45.00
$145.00

Total
$10,258.80
$2,735.68
$1,320.00
$14,314.48
Total
$1,200.00
$1,200.00
Total
$540.00
$580.00

Sub-total

$1,120.00

Total

$16,634.48

November 22, 2017
RMA Change Order No. 1
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CHANGE ORDER
ESTIMATE WORKSHEET
Special Inspector - Structural Steel
Field Inspection

Item
Special Inspector - Shop Welding (AWS CWI)
Special Inspector - Field Welding (AWS CWI)

Quantity
16
32

Unit
Hr
Hr

Unit Price
$85.49
$85.49
Sub-total

Engineering Review and Report Preperation
Item
Secretarial
Project Engineer

Quantity
4
2

Unit
Hr
Hr

Unit Price
$45.00
$145.00
Sub-total

Special Inspector - Structural Steel

Jurupa Unified School District
Ina Arbuckle ES Expansion Modernization

Total

Total
$1,367.84
$2,735.68
$4,103.52

Total
$180.00
$290.00
$470.00
$4,573.52

November 22, 2017
RMA Change Order No. 1
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CHANGE ORDER
ESTIMATE WORKSHEET
Special Inspector - Masonry
Field Inspection

Item
Special Inspector - Masonry (ICC)
Field Supervisor
Pick-up and Delivery of Test Specimens

Quantity
60
2
10

Unit
Hr
Hr
Hr

Unit Price
$85.49
$110.00
$55.00
Sub-total

Laboratory Testing

Item
Mortar Compression Test

Quantity
16

Unit
Ea

Unit Price
$30.00
Sub-total

Engineering Review and Report Preperation
Item
Secretarial
Project Engineer

Quantity
7
4

Unit
Hr
Hr

Unit Price
$50.00
$140.00
Sub-total

Special Inspector - Masonry

Jurupa Unified School District
Ina Arbuckle ES Expansion Modernization

Total

Total
$5,129.40
$220.00
$550.00
$5,899.40
Total
$480.00
$480.00
Total
$350.00
$560.00
$910.00
$7,289.40

November 22, 2017
RMA Change Order No. 1
Page 6

Report No. 1296-F

Meeting Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL OF AMENDMENT NO. 6 TO PROJECT ASSIGNMENT AGREEMENT
74-3 (PAA 74-3) TO INCREASE CONTRACT WITH WLC ARCHITECTS, INC. FOR
ADDITIONAL CONSTRUCTION DESIGN SERVICES FOR THE JOHN MUIR HIGH
SCHOOL MODERNIZATION PROJECT
RECOMMENDATION: The Governing Board of the Pasadena Unified School District
approves the amendment No.5 to increase the Project Assignment Agreement 74-3 for WLC
Architects, Inc. in the amount not to exceed $122,500.00
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I. BACKGROUND
On April 27, 2010 the Board of Education approved the Project Assignment Agreement 79-3
for John Muir Modernization with WLC Architects in the amount of $855,569.00 Later, in
January 29, 2013 the modernization of the Kitchen design was added to the PAA No. 74-3.
Since then, the scope of work for each project has increased. WLC Architects’ is requesting
to increase their fees per the contract agreement for additional construction design service.
II. STAFF ANALYSIS
On the John Muir Modernization and Kitchen Modernization projects WLC has been
working with the contractor to identify possible cost reductions that can reduce the
construction cost for this reason they are requesting that WLCs’ fee be adjusted per the
lower construction estimate. This amendment No. 6 for an increase in the original PAA No.
74-3 Agreement in the amount not to exceed amount of $122,500.00 for design revisions to
the John Muir Modernization and Kitchen Modernization Projects is recommended for
approval.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachments: WLC Fee Proposal
III. FISCAL IMPACT
Funds in an amount not to exceed $122,500.00 are available in the Measure TT- John Muir
High School account.
Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief Facilities Officer
Funding code: 21.1-95051.0-00000-85000-6210-0820000
Originator: Nelson Cayabyab, Chief Facilities Officer

Attachment 1296-F
April 26, 2018

March 20, 2018
Revised April 5, 2018

Mr. Nelson Cayabyab
Chief Facilities Officer
Pasadena Unified School District
740 West Woodbury Road
Pasadena, CA 91103
Re:

Contractual Date of Project Completion
Muir High School Modernization
Project 0913900.06/A 03-115534
Muir High School Gymnasium Bleachers
Project 1020701.06/A 03-116700
Muir High School Kitchen Modernization
Project 1114900.06/A 03-115819
Pasadena Unified School District

Dear Mr. Cayabyab:
To follow up on our previous November 6, 2017 notification, we would like to provide you with a
current update on the project status of the above listed projects at Muir High School.
As of February 28, 2018, the weekly field report indicates that there are 13 days left (total of 545
contractual days) to complete the three projects with estimated 86% project completion. The
contractual date to complete the project was March 18, 2018. Therefore, as of today’s date the
project should have already been completed.
WLC Architects has been supporting the construction administration process for the entire
duration of the project. This includes the weekly job site meetings, review, and responses to all
Contractor’s questions and RFIs, the processing of submittals and substitutions, documentations
of field reports, the preparation of construction change documents, tracking and monitoring all
DSA paperwork, and the coordination of consultant activities on the project. On average we
spend 130 hours per month supporting the project at a cost of $22,740 per month. To date, we
have been compensated for these expenses through our contract agreement for the
construction administration phase. However, based on status of construction and our
understanding that the project may continue for the next seven months we are requesting
additional compensation for the extended constriction administration.

Mr. Nelson Cayabyab
Contractual Date of Project Completion
Muir High School Modernization
Project 0913900.06/A 03-115534
Muir High School Gymnasium Bleachers
Project 1020701.06/A 03-116700
Muir High School Kitchen Modernization
Project 1114900.06/A 03-115819
Pasadena Unified School District
March 20, 2018
Revised April 5, 2018
Page 2

To minimize our cost going forward we have already agreed with the construction team to
reduce the standard weekly on-site meetings to every other week. This reduces our travel time
and allows us to be more productive and efficient in responding to any Contractor questions.
Based on this revised job site meeting schedule we expect to reduce our hours per month to
approximately 95 hours at an expense of $17,500 per month. To continue to support the project
for an additional six months we are requesting our contract be increased by (7 X $17,500)
$122,500.00.
Based on our conversation of March 21, 2018 we will increase our fee for the Muir High School
Modernization project by $122,500.00 in the construction administration portion of the fee
schedule. All other project fees for the Kitchen Modernization and Gymnasium Bleachers will
remain unchanged.
As the work progresses we will continue to inform the District regarding the status of the project.
Please let me know if you require any additional information or backup materials to support our
requested fee adjustment.
Sincerely,

ROBERT J. HENSLEY
Architect, AIA
LEED™ AP
Chairman, Principal
RJH:KW:gs\P0091390021R-ltr
cc:

George Kwiter, Project Manager, Pasadena Unified School District
Nanette Piccini, Director, Accounting, Associate, WLC Architects, Inc.
Konni Wong, LEED™ AP BD+C, Senior Project Manager, WLC Architects, Inc.

Report No. 1297-F

Meeting Date: April 26, 2018
BOARD OF EDUCATION
PASADENA UNIFIED SCHOOL DISTRICT
PASADENA, CALIFORNIA

Topic: APPROVAL TO ACCEPT AND APPROVE THE OUTWARD BOUND
ADVENTURES MEMORANDUM OF UNDERSTANDING “MOU” FOR THE USE OF
FACILITIES AT THE JOHN MUIR SCHOOL SITE FOR A PERIOD OF TWENTY-FOUR
MONTHS
RECOMMENDATION: The Governing Board of Education approves a 2 Year
MOU (July 1, 2018 to June 30, 2020) for Outward Bound Adventures to Use a
Classroom at John Muir High School for Administrative office space and an adjacent
classroom, on occasion, for student meeting space, for after school programing.
District Priority/Strategy: To ensure a clean, safe, and orderly environment that supports
learning.
I.

BACKGROUND
Outward Bound Adventures (“OBA”) has been working with PUSD students since 1959 to
provide time away from the city in a natural environment. It has expanded its work to
include drug awareness programs, drop out recovery, anti-gang education, and counseling.
It has been a fixture on the John Muir High School Campus for over four decades. The
group has served PUSD schools from an off-campus base, then in 2010 moved onto campus.
The group, and its Executive Director, Charles Thomas, is asking for the use of a classroom
in the ‘G’ building on campus for Administrative office space to more conveniently support
the students’ needs and expand its education programs.

II.

STAFF ANALYSIS
District staff and the site principal have worked with OBA to accommodate their request to
continue the partnership on the John Muir High School campus. Staff is recommending
approval of an agreement with OBA in order to demonstrate their ability of providing
opportunities to JMHS and PUSD students in the student’s natural environment. At the
April 19, 2018 meeting, the Facilities Committee recommended a twenty-four (24) month
agreement (July 1, 2018 to June 30, 2020), with facility fees waived, however Direct Costs
(utilities costs only and no custodial services) will be assessed to OBA during the period of
this agreement.
The Facilities Committee vetted this Board Report on April 19, 2018.
Attachment: Memorandum of Understanding (MOU) and OBA’s History with District

III.

FISCAL IMPACT
Utility costs TBD by PUSD Energy manager

Report No. 1297-F

Meeting Date: April 26, 2018

Pasadena Unified School District
Board of Education Agenda: April 26, 2018
Prepared by: Nelson Cayabyab, Chief of Facilities

Funding code: N/A

Originator: Nelson Cayabyab, Chief of Facilities

Attachment-BR 1297-F
April 26, 2018
AGREEMENT FOR USE OF SCHOOL FACILITIES
BETWEEN THE PASADENA UNIFIED SCHOOL
DISTRICT AND
OUTWARD BOUND ADVENTURES,
INC.

The PASADENA UNIFIED SCHOOL DISTRICT [”DISTRICT”], and OUTWARD
BOUND ADVENTURES, INC., a California Public Benefit Non-Profit Corporation
[“OBA”] enter into this agreement for the use of facilities [”Agreement”] for the following
purposes and with reference to the following facts:
RECITALS
WHEREAS, OBA and the DISTRICT share an express commitment to provide
unique and rewarding nature based education and activities for the students of the
DISTRICT that would not otherwise have access to such experiences.
WHEREAS, OBA is an independent, non-profit corporation that has for over 45
years provided students of the DISTRICT with challenging nature based and inclass leadership/experiential education experiences that serve to upgrade the
academic and social skills of students; and
WHEREAS, over the years, OBA has been providing the above mentioned
services to DISTRICT students utilizing various DISTRICT facilities; and
WHEREAS, OBA has requested that the DISTRICT continue to permit the use of
school facilities in accordance with the Civic Center Act, California Education Code section
38130 et. seq.; and
WHEREAS, it is necessary and desirable that this Agreement be executed for the
purposes stated herein.
NOW, THEREFORE, it is hereby agreed by each of the parties to this Agreement as

1

follows:
1.

Replacement of Prior Agreements. Upon the approval and full execution

of this Agreement, the relationship between the parties shall be governed solely by the
terms of this Agreement and any prior agreements shall be of no further force or effect.
2.

Term. The term of this Agreement shall be from July 1, 2018 to

June 30, 2020 subject to early termination in accordance with the provisions of
paragraph 8 herein.
3.

Grant of Use of Facilities. The DISTRICT grants to OBA, the right to use a

vacant classroom (G220) located at John Muir High School containing approximately 960
square feet of classroom space [“FACILITIES”] for the purposes herein described.
4.

Permitted Use. Use of the FACILITIES by OBA is restricted to the

operation by OBA of providing a challenging nature based and in-class leadership and
experiential education experiences to students residing within the geographical boundaries
of the DISTRICT [the “Program”].
5.

Fees. In accordance with Education Code section 38134, and the

DISTRICT’S fee schedule, OBA shall pay to the DISTRICT the direct
costs (utility costs only and does not include custodial services) incurred by the DISTRICT as a
result of the use of the FACILITIES by OBA.
6.

Staffing
A.

OBA shall be solely responsible for enlisting the services of

teachers and other professionals to provide the Program services to students of the
DISTRICT pursuant to this Agreement.

2

B.

OBA certifies that all teachers and others providing services to

students pursuant to this Agreement are adequately trained, licensed and /or certified
according to the prevailing professional standards and the law. OBA further certifies that it
shall provide adequate supervision of all staff members.
7.

Responsibilities of the DISTRICT
A.

The DISTRICT may make the FACILITIES available to

OBA for the purposes herein provided.
B.

In the DISTRICT’S sole discretion and subject to prior notice

and DISTRICT approval, the DISTRICT may make available to OBA at DISTRICT sites
such additional space as may be needed to accommodate specific Program activities and
special events. For purposes of this Agreement, the term FACILITIES shall be defined to
include such space.
8.

Termination. This Agreement may be terminated upon ninety (90) days

written notice to OBA should the DISTRICT determine in its sole judgment that it has an
impending need for the FACILITIES. This Agreement shall also terminate upon twenty- four
(24) hours written notice to OBA should OBA cease utilizing the FACIITIES for the purposes
above stated.
9.

District’s Right Of Entry.

OBA shall permit DISTRICT or DISTRICT’S

agents, representatives or employees to enter the FACILITIES at all reasonable times and
with reasonable notice of at least two hours for the purpose of inspecting the FACILITES to
determine whether OBA is complying with the terms of this Agreement and for the purpose
of doing other lawful acts that may be necessary to protect DISTRICT’S interest in said
FACILITIES under this Agreement.
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10.

Alterations. Except as otherwise provided in this Agreement, OBA shall not,

without prior written consent make any alterations, improvements, or additions, in, on, or
about the FACILITIES.

Where the DISTRICT has provided such written consent, it may

require that OBA remove any or all of said improvements or additions or at the expiration of
the term, and restore the FACILITIES to their prior condition. OBA shall pay, when due, all
claims for labor or materials furnished to or for OBA at or for use of the FACILITIES,
including claims which are or may be secured by any stop notice, mechanics or material men’s
lien against the FACILITIES.
11.

Duty To Keep Facilities Free Of Liens.

OBA

shall

keep

the

FACILITIES and every part thereof and all buildings and other improvements at any time
located thereon free and clear of any and all mechanics', material men’s, and other liens for or
arising out of or in connection with OBA directed work or labor done, services performed, or
materials or appliances used or furnished for or in connection with any operations of OBA.
12.

Indemnification.

OBA agrees to indemnify and hold the DISTRICT

harmless from each and every claim, demand, action or cause of action, and any cost or expense,
including reasonable attorney fees in connection therewith, that may arise in any manner out of
OBA’S use of the FACILITIES or its actions or inactions pursuant to this Agreement, except
claims, demands, actions or causes of action resulting from acts or omissions of DISTRICT or its
agents or employees. This agreement to indemnify includes, but is not limited to, personal
injury (including death at any time) and property or other damage (including, but without
limitation, contract or tort or patent, copyright, trade secret or trademark infringement)
sustained by any person or persons including,
but not limited to, companies, or corporations, OBA and its employees or agents, and
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members of the general public. This provision shall survive the termination or expiration of
this Agreement.
13.

Insurance. OBA shall obtain and maintain, at its expense, during the term of

this agreement Commercial General Liability insurance, insuring against (i) liability for injury
to or death of any person or property arising out of OBA use of the FACILITIES; and (ii)
contractual liability, insuring OBA’S performance of the indemnification obligations
contained in this Agreement. Coverage shall be in an amount not less than
$1,000,000 per occurrence and $2,000,000 in the aggregate. The policy shall be issued by a
responsible insurance company authorized to do business in the state of California and
provided that the insurance company has an AM Best “A” or better rating. The DISTRICT
shall be named as an additional insured on a separate endorsement to the policy. The
endorsement shall require the insurance company to provide the additional insured party with
a minimum of ten (10) days written notice of cancellation of the policy. Prior to occupancy of
the FACILITIES, OBA shall furnish the DISTRICT with a certificate of insurance for the
required coverage. The certificate must be signed by a person authorized by the insurer to bind
coverage on its behalf and must be in a form approved by the DISTRICT. The DISTRICT
may require complete, certified copies of any or all policies at any time. Failure to maintain
required insurance at all times shall constitute a default and material breach.

In

such

event, OBA shall immediately notify the DISTRICT and cease occupancy of the FACILITIES
until further directed by the DISTRICT.
14.
Dispute Resolution
The parties agree that as to any disputes that arise relating to this Agreement or the
provision of services to students of the DISTRICT in accordance with this Agreement, they
will use their best efforts to reach an effective resolution through a mutually agreeable
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mediation process.
15.

Hazardous Substances.
A.

OBA shall not use, handle, store, transport, generate, release, or

dispose of any Hazardous Substances on, under, or about the FACILITIES, except that OBA
may use (i) small quantities of common chemicals such as adhesives, lubricants, and cleaning
fluids in order to conduct business at the FACILITIES, and (ii) other Hazardous Substances
that are necessary for the operation of the Program and for which DISTRICT gives written
consent prior to the Hazardous Substances being brought onto the FACILITIES. At any time
during the term of this Agreement, OBA shall, within ten (10) days after written request from
DISTRICT, disclose in writing all Hazardous Substances that are being used by OBA on the
FACILITIES, the nature of the use, and the manner of storage and disposal.
B.

OBA agrees to indemnify, defend and hold the DISTRICT harmless

from any liabilities, losses, claims, damages, penalties, fines, attorneys’ fees, expert fees,
court costs, mediation costs, investigation costs, or other expenses resulting from or arising
out of the use, storage, treatment, transportation, release, or disposal of Hazardous Substances
on or about the FACILITIES by OBA, its employees, agents and invitees.
C.

The term "Hazardous Substances" as used in this Agreement shall

mean any product, substance, or waste whose presence, use, manufacture, disposal,
transportation, or release, either by itself or in combination with other materials expected to
be on the FACILITIES , is either: (i) potentially injurious to the public health, safety or
welfare, the environment or the FACILITIES , (ii) regulated or monitored by any
governmental authority, or (iii) a basis for potential liability of DISTRICT to any
governmental agency or third party under any applicable statute or common law theory.
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Hazardous Substances shall include, but not be limited to, hydrocarbons, petroleum, gasoline,
and/or crude oil or any products, by-products or fractions thereof.
D.

The provisions of this paragraph shall survive the termination or

expiration of this Agreement.
16.

Compliance With Laws. OBA shall not use the FACILITIES, or permit

anything to be done in or about the FACILITIES, that will in any way conflict with any
applicable law, statute, applicable ordinance or governmental rule or regulation now in force
or which may hereafter be enacted or promulgated.
17.

Assignment.

OBA shall not assign this Agreement in whole or in part

nor suffer any other person (the agents and servants of OBA excepted) to use the
FACILITIES or any portion thereof without the written consent of the DISTRICT.
18.

Entire Agreement. This Agreement constitutes the entire understanding of

the parties and supersedes any prior oral or written expressions of the parties.
19.

Modification.

Any amendment or modification of this Agreement shall be

effective only if in writing, executed by each of the parties hereto.
20.

Notices. Any notice, request or demand or other communication required or

permitted hereunder shall be in writing and shall be deemed to have been given on the earlier
of actual receipt or the second day (other than Sundays and legal holidays)
after mailing to the party to whom notice is to be given, by first-class mail, postage
prepaid and addressed as follows:
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DISTRICT:
Superintendent
of
Schools
Pasadena Unified School District
351 S. Hudson Ave.
Pasadena, Ca. 91109
OBA:
Executive Director
Outward Bound Adventures
2020 N. Lincoln
Pasadena, CA 91103

21.

Governing Law. This Agreement shall be construed under the laws of the

State of California.
22.

Attorneys’ Fees. Should either party commence a legal action to enforce the

terms of this Agreement, the prevailing party shall be entitled to its reasonable costs and
attorneys’ fees.
23.

Rules Of Construction. The terms of this Agreement are contractual, and

are the result of negotiation among all the parties hereto. All parties to this Agreement agree
that the normal rules of construction, which ordinarily would operate to resolve any
ambiguities in this Agreement against the drafting party, shall not be employed in the
interpretation of this Agreement.
24.

Severance Provision. In the event that any of the terms or provisions of this

Agreement are found to be legally unenforceable, then the remaining terms and conditions
shall nevertheless be enforceable without regard to any such provisions or terms that are
found to be legally unenforceable.
IN WITNESS HEREOF, the parties hereto, have approved and executed this
Agreement on the date set forth opposite their respective signatures.
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Date: May __, 2018

OUTWARD
ADVENTURES, INC.

BOUND

By
Charles Thomas, Executive Director

Date: May __, 2018

PASADENA
UNIFIED
SCHOOL DISTRICT

By
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___________________
Brian McDonald,
Superintendent of Schools

OBA Inc. (Outward Bound Adventures)
Purpose I Compassion I Stewardship

The History of OBA {Outward Bound Adventures) at John Muir High School
The seed of OBA was planted in 1959 when Helen Mary Williams, a teacher at Pasadena'
s
Cleveland Elementary School recognized that her students could benefit from time
spent
away from the city and in the natural environment. This inspired her to work with
parents
and local activists to begin a Junior Audubon Club as an after school program. As the
students, who were primarily African American, Hispanic and Asian, gained more
outdoor experience and knowledge, they gained more confidence, improved their
school
performance and strengthened their interpersonal and intrapersonal skills. In 1964 the
Junior Audubon Club became Outward Bound Adventures (OBA). Two years later
OBA
officially incorporated. Throughout OBA's history, the mission has remained
unchanged; to
provide meaningful nature-based education that promotes positive self-development,
environmental responsibility, and outdoor career exposure for urban youth.
1959 OBA takes first group of PUSD students, including students
from John Muir High School on an extended wilderness trip.

1960 - 1966 OBA is housed at Cleveland Elementary School as the
Junior Audubon Outdoor Science Club.
1 966 - 1969 OBA expands their programs to serve all PUSD schools
1 969 OBA establishes a permanent recruiting base on John Muir campus
because of OBA co-director, Helen Criss works as a counselor at Muir.
1969 The John Muir Conservation Club and OBA under the direct ion of teacher Bob
Barnes and Muir Principal Ramone Cortines raise funds to acquire a natural park
(the Cobb Estate).
1973 OBA and the John Muir Conservation Club build an award winning hiking
trail for the blind on Superintendent Cortines summer camp property in
the Southern Sierra.
1969 - 2007 OBA serves thousands of John Muir students through the Get Out
And Learn (GOAL) program.
2007 - Present OBA continues to expand its’ programs to John Muir student s
to include after school programs such as the Drop out Recovery
Program (DOR) for former Muir students; the Gang Prevention
Program (GPP) for current students and the Muir Leadership Development
Program (M LDP).

